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Highlights 


S707S Televisk>n FCC proposes to change requiremimU 

for operation of subs^ption television service. 

• 

57041 Loan Proorams—Vetorana'^ VA decreases 

maximum interest rales on guaranteed mobile home 
loans, home and condominium loans, and home 
Improvement loans. 

57037. Loan Prografna--Houslng HUD/FHC changes 

57030 interest rates on moHgage insurance and home 
improvement loans. (2 documents) 

57133 Grant Proorams--Education HHS/CDC 

announces availability of funds for educationaJ 
programs in occupational safety and health for 
hscal year 19B2. 

57067 Contmunlcatk>na FCC proposes to reduce 

separation between satellites in orbit and proposes 
more stringent earth station antenna performance 
standards. 

57256 Coenmunity Dtvalopmant Block Grants HUD/ 
CPO established policies and procedures for State 
Community Development Blo^ Grant Program. 

(Part rv of this Issue) 
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Highlights 


57042 iRsurance VA allows higher interest rates to be 
paid to beneficiaries of U.S. Govenunent Life 
Insurance and National Service Life Insurance and 
authorizes payment of dividends for certain types 
Veterans* Reopened Insurance. 

57124 Natural Gas DOE/EIA publishes alternative fuel 
price ceilings and incremental price threshold. 

57051 RaHroads ICC revises application procedures on 
substitution of motor carriers for abandoned rail 
service. 

57050 Radio and Tala vision FCC implements seven and 
five year radio and television broadcast license 
term provisions. 

57253 Mines Labor/MSHA announces priorities for 
review of safety related regulations on metal and 
nonmetal mining and milling operations. (Part m of 
this issue) 

57105 Imports CTTA waives export visa requirements for 
cotton, wool and man-made fiber textile and 
apparel products from Macau. 

57105 CTTA establishes import controls on certain cotton 
and wool apparel products from Sri Lanka. 

57137 Ragulatofy FlexIbUlty HUD issues plan for 
periodic review of regulations, 

57246 Minimum Wages Ubor/ESA/W&H publUhes 

minimum wages for Federal and federally assisted 
construction. (Part n of this issue) 

57103 Antidumping Commerce/ITA gives notice of final 
results of aebninistrative r^ew on pig iron from 
Bast Germany. 

57066 Regulatory Flexibility Agenda FMC 

57211 Privacy Act Document Treasury. 

57213 Sunshine Act Meetings 

Separate Parts of this Issue 

57246 Part 11, Labor/ESA/WAH 

57253 Part III, Labor/MSHA 

57256 Part 1V» HUD/CPO 
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programs (NIOSH); Educational Resource Center 
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determination 

57102 Japan Air Lines Co.. Ltd., et aL 
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57103 United Air Lines. Inc (2 documents) 


Commerce Department 

See International Trade Administration; National 
Oceanic and Atmospheric Administration. 

Community Planning and Development, Office of 
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Community development block grants: 

57256 State program; administration of nonentitlement 
funds; interim 
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See Air Force Department 
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Employment Standards Administration 
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57246 Mimimum wages for Federal and federally-assisted 
construction; general wage determination decisons. 
modifications, and supersedeas decisions (l>eL, 

Fla., and Okla.) 

Energy Department 
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Enem Information Administration; Federal Energy 
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Consent orders: 

57120 Ashland Oil Inc 
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57112 Sauvage Gas Ca 
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Natural gas, high cosh alternate fuel price ceilings 
and incremental price threshold 
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RULES 

Air quality implementation plans; approval and 
promulgation; various Slates, etc.: 

Kentucky 
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Air quality planning purposes: designation of areas: 
Alabama and Kentucky 
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Pesticide chemicols in or on raw agricultural 
commodities: tolerances and exemptions, etcj 
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Television broadcasting: 

Subscription television (“STV”) station: 
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constraints on development 
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Meetings; Sunshine Act 
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Meetings; Sunshine Act 
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Cities Service Gas Co. 

Columbia Gas Transmission Corp. 

Comanche Natural Gas Co.. Ina. et al. 

Escondido Mutual Water Co. 


57114 Great Lakes Gas Transmission Ca 

57114, Greenfields Irrigation District et al. (2 

57115 documents) 

57115 Mississippi VaUey Gas Ca 

57116 Northern Natural Gas Ca 

57117 Pataya Storage Co. 

57117 Texas Gas Transmission Corp. 

57118 Transcontinental Gas Pipeline Corp. 

57117 Transcontinental Gas Pipe Line Corp. et al. 

Federal Home Loan Bank Board 

RULES 

Authority delegations: 

57027 Holding company activities; Supervisory Agents 

Federal Housing Commlssioner^Offlce of 
Assistant Secretary for Housing 

RULES 

Mortgage and loan insurance programs: 

57037. Interest rate changes (2 documents) 

57038 

Federal Labor Relations Authority 
PROPOSED RULES 

57056 Case processing: filing of exception to arbitration 
award resulting in stay of award 

Federal Maritime Commission 

PROPOSED RULES 

57066 Regulatory flexibility agenda 
NOTICES 

Freight forwarder licenses: 

57129 Damar Caigo Services. Ina 

Federal Reserve System 
NOTICES 

Applications, etc.: 
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Food additives: 

57034 Antioxidants and/or stabilizers for polymers: 

phosphorous acid, cyclic neopentanetetroyl bis 
(2.4-/e/f-butylphenyl) ester, which may contain 
trilsopropanolamine 

57033 Bis (isocyanatomethyl) benzene and bis 

(isocyanatomethyl) cyclohexane 
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57632 Epichlorohydrin crosalinked with ammonia and 
quatemixed with methyl chloride 
Organization and authority delegetioDs; 

57032 Certification of true copied and use of Hf fS seal; 
correction 
Nonces 

Cooperative agreements: 

57134 Marketed d^a. study of effects; correction 
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57135 Eastman Kodak Co. 

Human drugs: 
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feeds, and related products** in that issue's table 
of contents) 
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Food Safety and Quality Service 

PROPOSED RULES 
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Administration; Centers for Disease Control; Food 
and Drug Administration; Social Security 
Administration. 
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Organization, functions, and authority delegations: 

57135 Social Security Administration 

Housing and Urt>an Development Department 

See also Community Planning and Development: 
Federal Housing Commissioner—Office of 
Assistant Secretary for Housing. 

NOTICES 

57137 Regulatory flexibility review plan 

Immigration and Naturalization Service 

RULES 

Organization and functions: 

57025 immigration Officer, Miami District Office; up- 

boot adjudication procedure test 

Interior Department 

See Land Management Bureau; National Park 
Service. 

International Trade Administration 

RULES 

Export licensing: 
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Antidumping: 

57103 Pig iron from East Germany 

International Trade Commission 

NOTICES 

Import Investigations: 

57144 Hard-smok^ herring filets from Canada 
57213 Meetings: Sunshine Act 
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RULES 

Motor carriers: 
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57051 Motor carrier applications: direct substitution of 
motor for abandoned rail service 
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Motor carriers: 
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intent to engage in 
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Justice Department 

See Immigration and Naturalization Service. 
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See Employment and Training Administration: 
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Safety and Health Administration; Occupational 
Safety and Health Administration: Pension and 
Welfare Benefit Programs Office. 
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Merit Systems Protection Board 
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Petitions for mandatory safety standard 
modifications: 
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See Centers for Disease Control. 
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Administration 
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advance notice 
NOTICES 

Marine mammal permit applications: 

57104 Bucbwald, Dr. Jennifer, et al. 

Meetings: 

57104 Caribbean Fishery Management Council 

57104 Mid-Atlantic Fishery Management Council 
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57105 Pacific Fishery Management Council 

National Park Service 

NOTfCCS 

Concession contract negotiations: 

57139 Dudley Food & Beverage, Inc. 

Environmental statements; availability, etc.: 

57140 Glader Day National Park and Preserve, Alaska: 
general management plan: scoping meeting 

57140 Porcupine River et aL, Alaska; possible aodltions 
to National Wild and Scenic Rivers System 
Meetings: 

57139 Cape Cod National Seashore Advisory 
Commission 

Nuclear Regulatory Commission 
NOIKCS 

Applications, etc.: 

57207 Carolina Power & Light Co. 

57207 Connecticut Yankee Atomic Power Co. et al. 

57208 Oregon State University 

57208 Pacific Gat & Electric Ca 

57208 Power Authority of State of New York 

57209 Tennessee Valley Authority 

57206 Equipment qualification testing; accreditation of 
organizations: agreement availability 

Occupational Safety and Health Administration 
PftOeOSCO RULES 

State plans; development enforcement etcj 
57060 California 
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NOTICES 

Employee benefit plans: alternative methods of 
compliance: 

57196 November Electric Ca 
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exemptions; 

57197 ABC Prei^t Forwarding Corp. 

57148 Allan Dee Corp. 

57150 Alliance Capital Management Corp. 

57196 Aluminum Coating Manufacturers, Inc. 

57175 Carpenters Retirement Trust of Western 

Washington 

57152 Central Fidelity Banks, Inc. 

57154 Central States, Southeast and Southwest Areas 

Pension Fund 

57178 Commerce Southwest Inc 

57157 Custom Machine. Inc. 

57180 East Tennessee Orthopedic Clinic P.C. 

57158 First Federal Savings & Loan Association of 
Arizona 

57182 Cenesco Retirement Pian et aL 

57163 Heifetz Pension Plan 

57161 Heifetz Pension Plan et aL 

57204 HMK Financial 

57164 Hub Surgical Co.. Inc. 

57184 lames W. Good, M.D., Inc. 

57202 ieffrey A. Mannelzat M.D. Medical Corp. 

57186 Merrill Lynch, Hubbard. Inc. 

57203 Metex Corp. 

57189 Mingledorffs, Inc. 

57166 Minnesota Farms Ca 

57167 Oppenhoimer Funds et aL 

57169 Palmetto Spinning Corp. 


57191 JL C. Willey 8 Son Inc. 

57199 Reading & Bates Pension Pian 

57193 Semtner Co., Inc. 

57204 Service Brokerage Co^ Inc. 

57170 Sheet Metal Workers Pension Plan of Southern 
Califorina, Arizona, and Nevada et al. 

57200 State-Record Ca 

57172 Teamsters Local No. 20 Insurance. Health and 
Welfare Plan and Trust 

57200 Thomas E. Hogan. Inc. 

57156 205 Columbia Corp. et aL 

57194 United Mine Workers of America 

57201 Utah Pipe Trades Vacation Trust Fund 

57173 Wilco Trading Ca 

Rural Electrification Administration 
PROPOSED RULES 
Electric borrowers: 

57057 Financial forecast—electric distribution systems 

(BulleUn 105-5) 

Telephone borrowers: 

57056 Figure 8 one-pair and multipair distribution 
wires, PE-27 and PE-28 (Bullatiiis 345-19 and 
345-20) 

NOTICES 

Loan guarantees, proposed: 

57101 Arkansas Electric Cooperative Corp. 

Securities and Exchange Commission 

Nonces 

Hearings, etc.: 

57211 Wainoco Oil Corp. 

Self-regulatory organizations; proposed rule 
changes; 

57209 Chicago Board Options Exchange, Inc. 

Social Security Administration 

PROPOSED RULES 

Financial assistance programs: 

57065 Aid to families with dependent children; children 
living with ineligible relatives; proration of 
shelter, eta; correction 

Soil Conservation Service 
NOnCES 

Environmental statements; availability, eta: 

57100 Grand Forks County Rural Flood Prevention 
RC80 Measure. N. Dak. 

57100 Northeast Calhoun Watershed. S.C 

57101 Upper Tradewater River Watershed. Ky. 

Watershed projects; deauthorization of funds: 

57100 Upper and Lower McKee Creek Watersheds 
(North Fork), UL 

Textile Agreements Implementation Committee 

NOTICES 

Cotton, wool, man-made textiles: 

57105 Macau 

Cotton and wool: 

57105 Sri Unka 

Treasury Departn>ent 
NOTICES 

57211 Privacy Act: systems of records 
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VU 


Veterans Administration 

RULES 

Loan guaranty: 

57041 Mobile home, condominium, and home 
improvement loans; maximum permissible 
interest rates decrease 

57042 Government and National Service Life 
Insurance; Interest rates and dividends 


CANCELLED MEETING 

NCALTH AND HUMAN SERVICES OEPARTMENT 
Alcohol. Drug Abuse, and Mental Health 
Administration— 

57133 Interagency Committee on Federal Activities for 
Alcohol Abuse and Alcoholism, Federal Employee 
Alcoholism Programs Work Croup, Washington, 
D.C (open). 


MEETINGS ANNOUNCED IN THIS ISSUE 


COMMERCE DEPARTMENT 
National Oceanic and Atmospheric 
Administration— 

57104 Caribbean Fishery Management Council 

Administrative Subcommittee, Hato Rey. Puerto 
Rico (open), 12-16 and 12-17-81 

57104 Mid-Atlantic Fishery Management Coimcil 
Philadelphia, Pa. (open). 12-0 and 12-10-81 

57105 Pacific Hshery Management Council. Portland. 

Orcg. (open), 13-10-81 

DEFENSE DEPARTMENT 
Air Force Department— 

57107 U8AF Scientific Advisory Board, Wright-Patterson 
Air Force Base, Ohio (closed). 12r-17 and 12-18-81 

INTERIOR DEPARTMENT 

National Park Service— 

57139 Cape Cod National Seashore Advisory 
Commission, South Wellflect, Mass, (open), 
12-11-81 

57140 National Wild and Scenic Rivers System (times 
and locations will be publicised In local newpapers 
and other local notices) 

INTERNATIONAL TRADE COMMISSION 
57144 Hard-smoked herring filets from Canada, 
Washington. D.C., 11-30-81 

NATIONAL FOUNDATION FOR THE ARTS AND THE 
HUMANITIES 

57205 National Council on the Arts, Artists-in-Education 
Panel Washington, D.C. (open), 13-7 through 
12-10-61 

57206 National Council on the Arts, Inter-Arts Panel (Folk 
Arts Section). Washington. D.C (partially open). 
13-10 through 12-12-81 

57206 National Council on the Arts, Media Arts Program 
(Prescreening for Production: FUm/Video), 
Washington, D.C (closed), 13-7 through 12-0-61 
57206 National Council on the Arts. Music Panel 

(Centers), Washington. D.C (closed), 12-11 and 
13-12-81 
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Rules and Regulations 


Tbts section of the FEDERAL REGISTER 
contains regulatory documents f\avfr>g 
general appMcabiiity and legal eflecL r?K)St 
of whic^ are koy^ lo and codified In 
the Code of Federal Regulations, eihich la 
published urKler 50 titles pursuant to 44 
U.S.a 1510. 

The Code of Federal Regulatfons Is sold 
by the Superintendent of Documents. 

Prices of new books are isted In the 
frst FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agdcultural Marketing Service 
7 CFR Part 910 

fLemon Reg. SS4; Lamon Reg. 333, Arndt 1) 

Lemons Grown In CafHomla and 
Arizona; Limitation of Handling 

aocncy: Agricultural Marketing Service, 
USDA. 

Acnofi: Final rule. 

summary: This action establishes the 
quantity of California-Arizona lemons 
that may be shipped to the fresh market 
during the perit^ November 22-29,1981, 
and increases the quantity of lemons 
that may be shipped during the period 
Novem^r 15-21.1981. Su^ action is 
needed to provide for orderly marketing 
of hesh lemons for the period specified 
due to the marketing situation 
confronting the lemon industry. 

DATES: The regulation becomes effective 
November 22,1981, and the amendment 
is effective for the period November 15- 
21.1981. 

FOR FURTHER IHFORMATION COffTACT: 
William J. Doyle, 202-447-5975. 
8UPPLEMSMTARY INFORMATION: Findings. 
This rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a "non-malor" rule. This 
regulation and amendment are issued 
under the marketing agreement, as 
amended, and Order No. 910. as 
amended (7 CFR Part 910), regulating the 
handling of lemons grown in California 
and Arizona. The agreement and order 
are effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C 801-874). The action 
is based upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information. It is hereby 


found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 7.1981. A 
regulatory impact analysis on the 
marketing policy is available from 
William). Doyle, Acting Chief, Fhiit 
Branch. F8V, AMS. USDA. Washington, 
D.C 2025a telephone 202-447-5975. 

The committee met again publicly on 
November 17.1981, at Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
lemons deemed advisable to be handled 
during the specified weeks. The 
committee reports the demand for 
lemons is go<^ 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public nilemaki^, and 
postpone the effective date until 30 days 
after publication In the Federal Register 
(5 U.SC 553), because of insu^cient 
time between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared policy of the act 
Interested persons %Yere given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment reeves 
restrictions on the handling of lemons. It 
is necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective times. 

Information collection requirements 
(reporting or recordkeeping] under this 
part are sub|ect to clearance by the 
Office of Management and Budget and 
are in the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained. 

1. Section 910.834 is added as follows: 

4 910.834 Lamon Regulation 334. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period November 22, 
1981, throu^ November 28,1981. is 
established at 220000 cartons. 
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2. Section 010.633 Lemon Regulation 
333 (46 FJL 55920) is revised to read as 
follows: 

{ 910633 Lamon RagulatJon 333. 

The qimntity of lemons gro%vn in 
California and Arizona which may be 
handled during the period November 15. 
1981, through November 21,1961, is 
established at 260.000 cartons. 

(Secs. 1-10.46 Stat 31. as amended; 7 U.S.C 
001-874) 

Dated: November 2a 1981. 

D. S. KuryloskL 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 

PH Doc FM 11-IS-et: lias «m| 

SAUNO COOC S4IO-«Ma 


7 CFR Part 971 

Lettuce Grown In Lower Rio Grande 
Valley In South Texas; Handling 
Regulation 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This continuing regulation 
%vili impose container, pack, and 
inspection requirements on shipments of 
lettuce grown in the Lower Rio Grande 
Valley in South Texas. Standardizing 
trading pracdoes will Improve marketing 
efficiency, promote orderly marketing of 
such lettuce, and help provide better 
quality lettuce at reasonable prices to 
consumers. 

EFFECTIVE DATE: December 1.1981. 

FOR FURTHER INFORMATION CONTACT: 

Charles W, Porter, Chief, Vegetable 
Branch. FSV, AMS, USDA, Washington, 
D.C 20250 (202) 447-2815. The Final 
Impact Analysis relating to this final 
rule is available upon request fiom Mr. 
Porter. 

SUPPLEMENTARY INFORMATION: ThU 
final rule has been reviewed under 
Secretary's Memeurandum 1512-1 and 
Executive Order 12291 and has been 
designated a "nonmajor" rule. William 
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities 
because it will not measurably affect 
costs for the directly regulated handlers. 

Marketing Agreement No. 144 and 
Marketing Order No. 971 regulate the 
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handling of lettuce grown in the Lower 
Rio Grande Valley in South Texas. This 
program is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C 601-674). 
The South Texas Lettuce Committee, 
established under the order, is 
responsible for its local administration. 

Notice was published in the October 
29 Federal Register (46 FR 53430) 
regarding the proposal. It afforded 
interested persons an opportunity to fUe 
written comments by November 13. 

1981. None was filed. 

This rule is based upon the 
recommendations made by the 
committee at its public meeting in 
McAllen. Texas, on October 6,1981. 

These container and pack 
requirements are in accord with the 
generally accepted commercial practices 
of the South Texas lettuce industry of 
packing specified numbers of heods of 
lettuce in specific sized containers 
limited to those found acceptable to the 
trade for safe transportation of the 
lettuce, and will prevent deceptive 
practices. 

These standardization and marketing 
efficiency types of regulation will have 
no measurable effect on the quantity of 
lettuce shipped from South Texas, nor 
will there be discemable effect on U.S. 
retail lettuce prices. This regulation 
should enable the South Texas lettuce 
industry to better compete with major 
lettuce producing areas in California 
and Arizona by ensuring the use of 
containers and packs acceptable to 
buyers. 

In addition the South Texas lettuce 
industry is accustomed to operating on a 
six day shipping week. A six day 
shipping week has proven adequate for 
flve days distribution in terminal 
markets, therefore "packaging holidays"* 
on Sundays will promote more elHclent 
and orderly marketing. However, 
handlers will be permitted, with the 
approval of the committee, to package 
lettuce on Sunday and on Christmas day 
whenever the conunittee Rnds that 
distribution Is inadequate, or that crop 
damage is imminent. 

No purpose would be served by 
regulating the containers or pack or 
requiring the inspection and assessment 
of insignificant quantities of lettuce. 
Therefore, each person is exempt from 
such requirements for up to two 
cartons—or the equivalent—of lettuce 
per day. 

Provisions with respect to special 
purpose shipments. Including export, are 
designed to meet the different 
requirements for export and 
noncommercial domestic trade. Because 
of the production area's proximity to the 
Mexican border, Mexican buyers have 


been accustomed to acquiring small lots 
of production area lettuce for their home 
market These buyers use lettuce which 
fails to meet the pack and container 
requirements. Inasmuch as such 
shipments have a negligible effect on the 
domestic market they should be 
permitted If certain safeguard 
requirements are met 

The requirements contained in this ^ 
handling regulation, effective December 
1.1961, will continue in effect from 
marketing season to marketing season 
indefinitely unless modified, suspended, 
or terminated by the Secretary upon 
recommendation and information 
submitted by the committee or other 
information available to the Secretary. 
Heretofore, regulations issued under the 
marketing order were made effective for 
a single marketing season. However, the 
same requirements have been imposed 
each season since 1972. The change to 
issue regulations which will continue in 
effect from marketing season to 
marketing season reflects the fact that 
regulations will probably continue to 
dmnge infrequently hom season to 
season and It is believed unnecessary to 
issue them for only a single season. In 
addition, this change coidd result in a 
reduction in operational costs to the 
committee and the government. 

Although the final regulation will be 
effective for an indo^te period, the 
committee will continue to meet prior to 
or during eadi season to consider 
recommendations for modification, 
suspension, or termination of the 
regiilation. Prior to making any such 
recommendations, the committee will 
submit to the Secretary a marketing 
policy for the season in accordance with 
1971.50 of the order, including an 
analysis of supply and demand factors 
having a bearing on the marketing of the 
crop. Committee meeting are open to 
the public and interested persons may 
express their views at these meetings or 
may file comments with the Hearing 
Clerk, Room 1077-S, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
before November 1 each year. The 
Department will evaluate committee 
recommendations and information 
submitted by the committee, comments 
filed, and other available information, 
and determine whether modification, 
suspension, or termination of the 
regulations on shipments of South Texas 
lettuce ivould tend to effectuate the 
declared policy of the act. 

Information collection requirements 
(reporting or recordkeeping) under this 
part are subfect to clearance by the 
Office of Management and Budget and 
are in the process of review. These 
information requirements shall not 
become effective until such time as 


clearance by the 0MB has been 
obtained. 

PART 971—LETTUCE GROWN IN 
LOWER RIO GRANDE VALLEY IN 
SOUTH TEXAS 

{971.321 (Removed) 

Section 971.321 (45 FR 79004. 
November 28,1960) is hereby removed 
and a new { 971.322 is added as follows: 

1971.322 HandHng regulsHon. 

During the four month period 
beginning on December 1 and ending on 
March 31 each season no person shall 
handle any lot of lettuce grown in the 
production area unless such lettuce 
meets the requirements of paragraphs 

(a), (b) and (c) of this section, or unless 
such lettuce is handled In accordance 
with paragraphs (d) or (e) of this section. 
Further, no person may package lettuce 
during the above period on any Sunday, 
or on Christinas Day unless approved in 
accordance with paragraph (f) or this 
section. 

(a) Containers. Containers may be 
only the following depth, width and 
length respectively: 

(1) Cartons with inside dimensions of 
10 inches x 14% inches x 21%s inches 
(designated as carrier container No. 
7303). or 

(2) Cartons with Inside dimensions of 
9% inches x 14 inches x 21 inches 
(designated as carrier container No. 
7306), or 

(3) Cartons with inside dimensions of 
14 inches x 9% Inches x 21 inches 
(designated as carrier container No. 
7313). or 

(4) Cartons with inside dimensions of 
10 V 4 inches x 16% inches x 21 % inches 
(designated as carrier container No. 
7312—flat pack). 

(5) Such other types and sizes of 
containers that may be approverd by the 
committee for testing provided that the 
handling of lettuce in such containers 
shall be subject to prior approval and 
under the supervision of the committee. 

(b) Pack. (1) Lettuce heads, packed in 
containers No. 7303. 7306, or 7313: if 
wrapped may be packed only 18, 20. 22, 
24. or 30 heads per container, if not 
wrapped, only 18, 24. or 30 heads per 
container. 

(2) Lettuce heads in container No. 

7312 may be packed only 24 or 30 heads 
per container. 

(c) Inspection. (1) No handler shall 
handle lettuce unless such lettuce is 
inspected by the Texas-Pederal 
Inspection Ser\*ice and an appropriate 
inspection certificate has been issued 
for it. except when relieved of such 
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requirement by paragraphs (d) or (e) of 
this section. 

(2) No handler may transport by motor 
vehicle, or cause such transportation of, 
any shipment of lettucre for which 
inspection is required unless each such 
shipment is acooropanied by a copy of 
an appropriate inspection certincate or 
shipment release form (SFI-23) 
furnished by the inspection service 
verifying that auch shipment meets the 
pack and container requirements of this 
section. A copy of such inspection 
certificate or shipment release form 
shall be available and surrendered upon 
request to authorities designated by the 
committee. 

(3) For administmtion of this part 
such inspection certificate or shipment 
release form required by the committee 
as evidence of inspection is valid for 
only 72 hours following completion of 
Inspection, as shown on such certificate 
or form. 

(d) Minimum quantity. Any person 
may handle up to. but not to exceed two 
cartons or the equivalent of lettuce a 
day without regard to inspection, 
assessment, container and pack 
requirements. This exception shall not 
be applied to any shipment of over two 
cartons of lettuce. 

(c) Special purpose shipments. The 
assessment, container, pack, and 
inspection requirements of this section 
shall not be applicable to shipments as 
follows: 

(1) For relief, charity, experimental 
purposes, or export to Mexico, If a 
handler presents a Certificate of 
Privilege for such lettuce prior to 
handling it, pursuant to SS 971.120- 
971.125; and 

(2] For export to Mexico, if the 
handler of such lettuce loads and 
transports It in a vehicle bearing 
Mexican registration (license). 

(f) Suspension of packing holidays. 
Upon approval of the committee, the 
prohibition against packing lettuce on 
Christmas or on any Sunday may be 
modified or suspended to permit the 
handling of lettuce provided such 
handling complies with the procedures 
and safeguards specified by the 
committee. 

(g) Definitions. (1) ‘‘Wrapped** beads 
of lettuce refers to those which are 
enclosed individually in parchment, 
plastic, or other commercial film and 
then packed in cartons or other 
containers. 

(2) Other terms used in this section 
have the same meaning as when used in 
Marketing Agreement No. 144 and this 
part 

(Secs, 1-19.48 Slat 31, as amended (7 US.C 
601-074)) 


Dated: November 17,1981. to become 
effective December 1,196t 
a 6. Ktir) lotki. 

Deputy Dirsclor, Fruit ami Vegetable 
Division, Agriculturai Marketing Stfrrice. 
ini Ooc. n-oaoi nM ii-Ts^ai: S4S Ml 
mxiNO C006 S410-a^4l 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 103 

Powers and Duties of Service Officers; 
Availability of Sendee Records; 
Contact Representatives WHhfn the 
Definition of Immigration Oftfeer 

agency: Immigration and Naturelizatioii 
Service, fustice. 

ACnoN: Final rule. 

summary: As an extension of the INS 
Up-Front Adjudication Test, this rule 
amends 8 CFR 103.1 (q) to Include Miami 
District Office contact representatives 
within the definition of Immigration 
Officer. This amendment delegates to 
such contact representatives the 
authority to adjudicate applications and 
petitions filed by aliens and citizens for 
benefits under the Immigration and 
Nationality Act as amended. Up-Front 
Adjudication (UFA) is a streamlined 
procedure under which volumes of 
certain categories of routine, approvable 
applications and petitions are 
adjudicated immediately upon receipt 
INS has decided to expand the test of 
the Up-Front Adjudication procedure to 
Miami in order to determine its impact 
on a large, high volume district 
EFFECTIVE DATE: November 16,1981. 

FOR FURTHER INFORMATION CONTACT: 

For general information: Stanley). 
Kieszklet Acting Instructions Offioer, 
Immigration and Naturalization 
Service, 425 Eye Street NW., 
Washington, DC 20538, Telephone: 
(202) 633-^304a 

For spcKdfic information: Roger). Lucas, 
Immigration Examiner, immigration 
and Naturalization Service, 425 Eye 
Street NW.. Washington DC 20536, 
Telephone: (202) 633-3242. 
SUPPLEMENTARY INFORMATION: 

Background 

Up-Front Adjudication (UFA) is a 
streamlined procedure under which 
volumes of certain categories of routine, 
approvable applications and petitions 
are adjudicated immediately upon 
receipt UFA was tested in the Boston 
and Houston District OHlces of INS and 
found to be an efficient procedure which 


sped the delivery of immigration 
benefits to qualified applicants at a 
much lower cost to the Government than 
traditional INS case handling methods. 
The UFA procedure also resulted In 
fewer status inquiries and public 
complaints about delay in (he 
adjudication of cases. 

INS has decided to expand (he test of 
the Up-Front Adjudication procedure to 
Miami in order to determine Its impact 
on a targe, high volume district. As a 
part of this test, contact representatives 
will adjudicate routine cases, including 
extensions of slay, issuance of re-entry 
permits, and refugee travel documents. 
This amendment provides Miami district 
office contact representatives with the 
delegated authority to adjudicate cases. 

Drafting Information 

The author of this amendment was 
Roger ). Lucas. Adjudications Division, 
Office of the Associate Commissioner, 
Examinations. Immigration and 
Naturalization Service. 

Compliance with the provisions of 5 
US.C 553 as to notice of proposed 
rulemaking and delayed effective date is 
unnecessary and impractical because of 
the time limitation and because the 
amendment affects only agency 
organization and procedure. 

In accordance with 5 U.S.C 60S(b) the 
Commissioner of Immigration and 
Naturalization certifies that this rule will 
not have a significant economic impact 
on a substantial number of small entitles 
because It affects only agency 
organization which is of benefit to the 
public. 

This rule Is exempt from the 
requirements of EO. 12291 as provided 
for by section 1(a)(3) of the Executive 
Order because it relates solely to agency 
organization. 

Accordingly, the following 
amendment is made to Chapter I of Title 
8 of the Code of Federal Regulations: 

PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABIUTY 
OF SERVICE RECORDS 

1. In § 103.1. paragraph (q) is revised 
to read as follows: 

1 103.1 Delegations of authortty. 

• • ♦ « • 

(q) immigration officer. Any 
immigration Inspector, immigration 
examiner, border patrol agent, aircraft 
pilot, airplane pilot, helicopter pilot, 
deportation officer, detention officer, 
detention guard, investigator, general 
attorney, paralegal specialist, or 
supervisory officer of such employees is 
hereby designated as an immigration 
officer authorized to exercise the 
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ixnvefii and duties of such officer as 
specified by the Act or this chapter. For 
the purpose of expanding the INS Up- 
Front Adjudication Test applications 
examiners and contact representatives 
at the Miami District Office are 
designated as immigration officers 
authorized to exercise the powers and 
duties in the Act or the Chapter. 

• • • • • 

(Sect. 103 of the Iminlgration and Nationality 
Act as amended: 8 US.C 1103) 

Dated: November 10,1001. 

Doris M Meistoer. 

Acting CommisBioner, Immigration and 
NatumJiiation SenicOk 
pS tlQ( n-9SStar nwd It-tKtl: atO ami 
•itUNQ coot 44IS>t»4l 


DEPARTMENT OF AGRICULTURE 

Animal and Riant Health Inspection 
Service 

9 CFR Part 51 

Brucellosis Indemnity 

agency: Animal and Plant Health 
Inspection Service. U8DA. 
action: Final rule. 

summary: This document amends the 
regulation relating to the payment of 
indemnity for breeding swine destroyed 
because of brucellosis. This action is 
needed to provide more equitable 
compensation to owners of such swine 
and to encourage them to eradicate 
brucellosis from their herds more 
expeditiously. The Intended effect of 
this action is the prompt elimination of 
infected breeding swine herds and thus 
a reduced probability that brucellosis 
will spread. 

EFFECrrvE date: December 12.1981. 

FOR FURTHER INFORMATION CONTACT: 
Dr, C. H. Frye, USDA, APHIS. V& 
Federal Building, Room 804,6505 
Belcrest Road. Hyattsville, MD 20762. 
301-438-8711. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed in 
conformance with Executive Order 
12291. and has been determined to be 
not a •"major rule.*" The Department has 
determined that this rule will not have 
an annual effect on the economy of $100 
million or more; will not cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; and 
should have no adverse effects on 
competition, employment, investment, 
productivity, or the ability of United 
States-bas^ enterprises to compete 


ivith foreign-based enterprises in 
domestic or export markets. 

Dr. Harry C. Mussman. Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities because no 
more than 225 small entities own 
breeding swine herds which are found to 
be infected with brucellosis each year. 
This compares %vith 135,000 small 
entities which own breeding swine 
herds. Therefore, this final rule will 
annually affect less than .2 percent of 
the small entities which own breeding 
swine herds, and there will not be a 
substantial number of small entities 
affected by this action. 

On Monday, July 6,1981, there was 
published in the Federal Register (46 FR 
34805-34806), a proposed amendment to 
the regulabont (9 CFR Part 51) relating 
to the payment of indemnity for 
breeding swine destroyed because of 
brucellosis. This action was necessary 
in order to provide more equitable 
compensation to owners of such swino 
and to encourage them to eradicate 
brucellosis from their herds more 
expeditiously. 

A 60-day comment period was 
provided for receipt of comments which 
expired on September 4,1981. A total of 
four comments were received from: (1) 
Virginia Farm Bureau Federation: (2) 
Illinois Farm Bureau, Illinois 
Agricultural Association; (3) Illinois 
Department of Agriculture, Division of 
MeaL Poultry and Livestock Inspection: 
and (4) American Farm Bureau 
Federation. All were In support of the 
proposal 

Brucellosis Is a contagious, infectious,, 
and communicable disease which 
affects animals and man and is caused 
by bacteria of the genus Brucella. A 
Cooperative State-Federal Brucellosis 
Eradication Program to eliminate 
brucellosis from cattle and sivine of the 
United States Is being carried out in 
each of the various States. Among the 
tools being used to eradicate brucellosis 
in the various States is the testing of 
cattle and swino herds for brucellosis 
with identification and destruction of 
reactor animals. 

The Secretory of Agriculture has 
authority (21 U.S.C. 114a) to indemnify 
owners of animals for losses caused by 
the destruction of brucellosis affected or 
exposed animals. Presently, an 
indemnity payment of $25 per head for 
registered inbred, and hybrid breeding 
swine or $10 per head for all other 
breeding swine is the maximum that can 
be paid under the applicable regulation 
(9 CFR 51.3(b) (1). (2) and (3). 


It appears that these rates are not 
adequate under current economic 
conditions and do not provide sufSclent 
incentive to producers to cooperate In 
carrying out the program procures 
necessary to eliminate brucellosis from 
a herd or area. This final rule will 
correct the apparent inequities in 
compensation and improve owner 
participation by amending { 51.3(b) (1). 
(2) and (3) to permit indemnity payments 
of up to per head for registered 
inbred, or hybrid breeding swine and up 
to $25 per head for all other breeding 
swine. 

Those other alternatives were 
considered: (1) Make no revision. The 
Department did not select this 
alternative because ft was not 
responsive to the problem. (2) Pay an 
indemnity equal to the difference 
between the market value of the swine 
destroyed and salvage value of the 
swine destroyed. The Department did 
not select this alternative because It 
would be too costly. (3) Prohibit salvage 
of swine and renuire destruction by 
burning or burial and pay an Indemnity 
equal to full market value of the swine 
destroyed. The Department did not 
select this altcrnafive because it would 
be too costly and could cause 
environmental problems. This would 
also preclude the use of the meat for 
human consumption. There is no reason 
why such meat cannot be used for 
human consumption since the 
brucellosis organism is not retained in 
those parts of the animal consumed by 
humans. 

On June 27.1980. | 51.S(a) regarding 
the payment of indemnity for cattle, was 
amended by adding a footnote 4 to set 
forth the criteria which the Deputy 
Administrator uses to determine 
whether to authorize federal indemnity 
payments at maximum rates. These 
same criteria are used by the Deputy 
Administrator to determine whether to 
pay maximum rates of indemnity for 
breeding swine destroyed because of 
brucellosis. Therefore, this final rule 
amends the first sentences in { 51.3(b) 

(1) , (2) and (3) to make footnote 4 
applicable to the payment of indemnity * 
for swine destroyed because of 
brucellosis. Further, this final rule 
amends footnote 4 to add { 51.3(b) (1), 

(2) and (3) to the list of sections under 
which the Deputy Administrator shall 
authorize applicable maximum or 
percentage rates. 

Prior to payment of indemnity for 
cattle destroyed because of brucellosis 
under S 51.3(a] and breeding swine 
destroyed b^use of brucellosis under 
§ 51.3(b), proof of destruction must be 
furnished to the Veterinarian in Charge. 
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The June 27,1900, amendment to $ 

51.3(a) added a footnote 5 which sets 
forth a list of documents any of which 
shall be accepted as proof of destruction 
by the Veterinarian in Charge. These 
same documents are acceptable as 
reasonably reliable evidence that swine 
have been destroyed Therefore, this 
final rule amends the last sentences in § 
51.3(b) (1). (2) and (3) to make footnote 5 
applicable to the proof of destruction 
which must be furnished to the 
Veterinarian In Charge for swine 
destroyed because of brucellosis. 

The Department is amending the 
regulation as proposed. 

PART 51-CATTLE DESTROYED 
BECAUSE OF BRUCELLOSIS 

Accordingly, Part 51, Title 9, Code of 
Federal Regulations, is amended in the 
following respects: 

}S1.3 1 Amended) 

1 . In S 51.3(b), the first sentences in 
paragraphs (1), (2) and (3) are omended 
to add a reference to footnote 4 after the 
word ‘"authorize**. 

2 . In § 51.3(b). the second sentences In 
paragraphs (1). (2) and (3) are amended 
to read: The indemnity shall not exceed 
$50 per head for registered, inbred, and 
hybrid swine, and shall not exceed $25 
per head for all other breeding swine. 

3. in i 51.3(b). the last sentences in 
paragraphs (1). [2] and (3) are amended 
to add a reference to footnote 5 after the 
word “destruction**. 

4. In part 51. the introductory text of 
footnote 4 up to the colon is amended to 
read: 

^ The Deputy Administrator shall uulhorixe 
payment of federal Indemnity by the 
Department at the applicable maximum 
percentage and per head rate in 4 51.3(a) and 
the appliaibte maximum per head rota in | 
51.3(b). 


(Secs. 3, 4.5,11. and 13.23 Stat. 32, as 
amended; secs. 1 and 2, 32 Stat 791-792, as 
amended: sec. 3, 33 Stat 1265, as amended, 
sec. 3. 76 Stat 130 (21 U.S.C 111-113,114, 
114a-l. 12a 121.123,134b) 37 FR 20464, 28477; 
38 FR 19141) 

Done at Washington, D.C, this 16th day of 
November 1961. 

iohn W. Walker. 

Acting Deputy Administrator, Vetcrinqry 
Services. 

119 One. 

atUJMQ coot S4I0-S4-M 


FEDERAL HOME LOAN BANK BOARD 

12 CFR Part 584 
[No. 81-677) 

Delegation of Authority Regarding 
Holding Company Activitfea 

November 12.1981. 

AGENCY: Federal Home Loan Bank 
Board. 

action: Final rule._ 

auMMAfiY: The Board has delegated to 
its Supervisory Agents the authority to 
approve, subject to specified conditions, 
(1) acquisitions by savings and loan 
holding companies or other companies 
of institutions whose accounts are 
insured by the Federal Savings and Loan 
insurance Corporation. (2) certain 
services and activities proposed to be 
undertaken by a multiple savings and 
loan holding company, and (3) certain 
management interlocks. These 
amendments will streamline the 
processing of applications that do not 
present significant legal or policy 
cxinsidcrations. 

EFFECnvi date: November 17.1081. 

FOR FURTHER INFORMATION CONTACT: 
Richard L Uttle (202-377-0452) or 
Kenneth P. Hall (202) 377-6466). Office 
of General Counsel. Federal Home Loan 
Bank Board, 1700 G Street NW^ 
Washington, D.C. 20552. 

SUPPUEMENTARY INFORMATION: Hiese 
amendments to the Board's regulations 
governing savings and loan holding 
companies (12 CFR Parts 583-589) 
delegate to the Board's Supervisory 
Agents the authority of the Federal 
Savings and Loan Insurance 
Corporation (“FSUC) to object to 
certain activities proposed to be 
undertaken by multiple savings and loan 
holding companies, to approve certain 
acquisitions of FSUCdnsured 
institutions, and to approve certain 
management interlocks. Previously, 
applications for all such activities, 
acquisitions and interlocks has to be 
reviewed by the Corporation in 
Washington. D.C. 

The amendments also pre-approve 
certain extensions of credit by a 
subsidiary insured institution to a third 
party on the security of property 
purchased from the institution's wholly- 
owned service corporation. Formerly, all 
such extensions of credit were 
permissible only with the prior written 
approval of the Corporation. 

The Board believes these amendments 
will greatly streamline the processing of 
applications that do not Involve 
questions of law and policy that the 
^ard has not formally addressed. The 


pre-approval of certain extensions of 
credit also should reduce the number of 
applications required to be processed by 
the Corporation. These changes will 
permit more efHcient use of the Board 
staffs time. 

Multiple Savings and Loan Holding 
Company Activities 

The amendment to { 584.2-l(c)(l) 
provides that notice of a multiple 
savings and loan holding company's 
intent to engage in any of the activities 
prescribed by paragraph (b) of the 
section shall henceforth be filed with the 
Supervisory Agent rather than with the 
Board's Office of Examinations and 
Supervision. If the Supervisory Agent 
determines that the undertaking of any 
such activity should be prohibited, he 
will, within the spedfled time period 
after receipt of the notice, forward the 
notice to the Corporation for its 
concurrence. The amendment also 
empowers the Supervisory Agent to 
extend the time period for objecting to a 
proposed activity and to request that the 
holding company provide additional 
information about the activity. 

Transactions with Affiliates 

Section 584.3(a)(4) is amended to 
permit a subsidiary insured institution to 
extend credit to a third party on the 
security of property acquired from a 
wholly-owned service corporation 
without the prior written approval of the 
Corporation if three conditions are met. 
First, the third party may not be 
affiliated with the insured institution. 
Second, the credit terms may not be 
preferential, and must conform to the 
institution's normal lending guidelines. 
Finally, the security property must never 
previously have been legally or 
beneficially owned by any savings and 
loan holding company or any affiliate 
thereof. 

The amendments retain the existing 
authority to make such extentions of 
credit with the prior written approval of 
the Corporation. The regulation provides 
that the Corporation shall grant 
approval if the extension of credit would 
not be detrimental to the institution or 
its accountholders. or to the insurance 
risk of the Corporation, and would not 
be a means of facilitating the sale of 
property of an affiliate. 

The final regulation also amends § 
504.10(c)(1) to delete the previous 
requirement that application form H- 
(d)(1) be used for all applications filed 
under S 584.3(a)(4). Instead, application 
is to be made by letter. 
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Acquiaitions 

A new paragraph (gj U added to S 
584.4 that delegates authority to the 
Supervisory Agent to approve 
acquisitions of insured institutions if 
certain conditions are met. SpedBcally, 
any acquisition must meet the following 
conditions: 

(1) The company proposing to make 
the acquisition is solvent; 

(2) The company's debt-to*equity ratio 
compares favorably with the ratios of 
other companies in the same line of 
business; 

(3) The company will service its debt 
without receiving dividends from the 
acquired insured subsidiary in excess of 
50 percent of the subsidiary's net income 
per year on a cumulative basis and the 
company agrees in writing that it %vilJ 
not receive dividends from the acquired 
subsidiary in excess of that amount; 

(4) The company agrees in writing that 
it will ensure the sub^diary insured 
institution meets the minimum reserve 
requirements applicable to Institutions 
insured for twenty years or more, as set 
out in S 503.13 of this chapter, and. 
where necessary, will infuse additional 
equity capital in a form satisfactory to 
the Supervisory Agent and sufficient to 
effect compliance with the requirements; 

(5) The Supervisory Agent determines 
that the financial and managerial 
resources and future prospects of both 
the company and the insured institution 
are such that the acquisition would not 
be detrimental to the Insured institution 
and would not increase the 
Corporation's insurance risk: 

(6) No subsidiary institution of the 
acquiring company received on Its most 
recent examination a rating less than 
satisfactory with regard to its 
compliance with the Community 
Reinvestment Act and regulations 
issued thereunder; 

(7) The acquisition is not substantially 
protested; and 

(8) The acquisition does not raise any 
significant issues of law or policy on 
which the Corporation has not t^en a 
formal position. 

In addition, where the acquisition falls 
under paragraphs (a)(1) or (a)(2) or the 
acquisition would be of two or more 
insured institutions under paragraph (b) 
of S 584.4. the following conditions must 
also be met: 

(1) The Supervisory Agent determines 
that the acquisition will serve the 
convenience and needs of the insured 
institution's local community. 

(2) The institution to be acquired has 
assets of less than $100,000,000. or all 
subsidiary institutions of the acquiring 
company, after the acquisition, would 


have total assets of less than 
$50a000.000; 

(3) Ail subsidiary institutions of the 
acquiring company, after the acquisition, 
would hold less than ten percent of the 
total savings accounts (ixidudiiig 
savings Bccoiints under $100,000 held by 
commercial banks) held by all financial 
institutions in any county (or similar 
political subdivision) in which both the 
institution to be acquired and any other 
subsidiary insured institutions of the 
acquiring company have offices; 

(4) All subsidiary insured institutions 
of the acquiring company, after the 
acquisition, w^d hold less than twelve 
percent of the total savings accounts 
[induding savings accounts of under 
$100,000 held by commercial banks] held 
by all financial institutions in each 
county (or similar political subdivision) 
in which the institution to be acquired 
has an office; 

(5) All tubsidiaiy insured institutions 
of the acquiring company would account 
for less than ten percent of the total 
residential mortgage loans made, based 
on mortgage recor^ng data or siich 
other evidence as is available, in each 
county (or similar political suUivision) 
in which both the institution to be 
acquired and any other sut«idiary 
insured institution of the acquiring 
company have offices; and 

(6) All subsidiary insured institutions 
of the acquiring company would account 
for less than twelve percent of the total 
residential mortgage loans made in each 
county (or similar political subdivision) 
in which any institution to be acquired 
has an oRice. 

The final regulation provides that the 
percentages in subparagraphs (3). (4). 

(5). and (6). above shall be fifteen 
percent if the Supervisory Agent, prior 
to giving approval obtains the 
concurrence of the Board's Office of 
General (Counsel In the Agent's 
determination that the proposed 
acquisition(t] will not violate the 
antitrust laws. The regulation also 
delegates to the Supervisory Agent the 
authority to approve the issuance or 
assumption of debt Incurred as a direct 
result of an acquisition approved by the 
A^nt The standards set forth in { 584.6 
relating to approval of debt by the 
Corporation must be adhered to by the 
Supervisory Agent TYansactlons that 
include a merger of insured institutions 
may be approved under delegated 
authority in accordance with S 584.4(g) 
and the Board's merger regulations (12 
CFR 546Z 563.22). 

The Board takes this opportunity to 
eliminate from paragraphs (a) and (e) of 
S 584.4 language that no longer has any 
application. Specifically, the final 
relation deletes references in those 


paragraphs to requirements that had to 
be fulfilled within one year of the date 
of enactment of the Holding Company 
Act (February 14.1968), 

Filing Prior to Excepted Acquisition 

Section 564.4-1 of the bolding 
company regulations provided that any 
company ot^r than an SAL holding 
company that proposes to acquire an 
insured institution without the 
Corporation's prior written approval 
(pursuant to { 584.4(b)(2)) must 
demonstrate to the Co^ration that the 
proposed acquisition falls within the 
exception. The Corporation was given 
60 days to determine whether the 
proposed acquisition was indeed 
excepted. 

The final regulation provides that the 
filing required of the acquiring company 
should be sent to the Supervisory Agent 
It also permits the acquisition unless 
within 00 days the Supervisory Agent or 
the Board's Office of Ceoeral Counsel 
determines the acquisition is not 
excepted. 

Approval of Management Interlocks 

The final regulation also delegates to 
the Supervisory Agent the authority to 
approve certain management interlocks 
that would otherwise be prohibited 
under i 584.9(b). Such approval, 
however, may be given only if the 
interlock is not prohibited under Part 
563f of the Boai^'s regulations, which 
implements the Management Interlocks 
Act. and if the Supervisory Agent 
determines the interlock would be 
unlikely to have an anti-competitive 
effect and would not be obiectionable 
on supervisory grounds. 

The Board finds that notice and public 
procedure with respect to the 
amendments pursuant to 5 U3.C 553(b) 
and 12 CFR 506.11 are unnecessary 
because (1) the amendments relieve 
restriction by streamlining the 
application procedures for various 
holding company activities, and (2) they 
amend rules governing agency 
procedures regarding the processing of 
holding company applications. The 
Board also finds that the thirty-day 
delay of the effective date following 
publication as prescribed in 5 U.S.C 
S53(d) and 12 CFR 506.14 is unnecessary 
for the same reasons. 

Accordingly, the Board hereby 
amends Pari 584. Subchaptcr F, Chapter 
V of Title 12. Code of Federal 
Regulations, as set forth Im^Iow. 
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SUBCHAPTER F—REGULATIONS FOR 
SAVINGS AND LOAN HOLDING 
COMPANIES 

PART 584—REGULATED ACTIVITIES 

1. Section 584.2-1 is amended by 
revising parograph (c)(1) to read as 
follows: 

S 584^1 Services end octtvities of 
mottiple savings and loan holding 
companies. 

• • • • • 

(cj Procedures for commencii^ 
services or activities^ (1) Before a 
multiple savings and loan holding 
company or a subsidiary thereof may 
commence performing or engaging in a 
service or activity prescribed by 
paragraph (b) of this section, either de 
novo or by an acquisition of a going 
concern, it shall file a notice of intent to 
do so in a form prescribed by the 
Corporation. The original and one copy 
of such notice shall be filed with the 
Supervisory Agent The activity or 
service may be commenced unless, 
before the close of the calendar-day 
period stipulated in the next sentence, 
the Supervisory Agent finds that the 
activity or service proposed would not 
be, in the circumstances, a proper 
incident to the operations of insured 
institutions or would be detrimental to 
the interests of savings account holders 
therein. The period shall be 30 calendar 
days after the date of receipt of such 
notice, in the case of a de novo entry, or 
60 calendar days, in the case of an 
acquisition of a going concern. If the 
Supervisory Agent makes either finding 
within the applicable calendar-day 
period, the notice and flnding(8) shall be 
forwarded immediately to the 
Corporation for its review, and the 
activity or service may be commenced 
within the calendar-day period set forth 
in the next sentence unless the 
Corporation concurs in the Supervisory 
Agent's finding. The period shall be 30 
calendar days after the date of receipt of 
the notice and finding(s) in the case of a 
de novo entry, or 60 calendar days in the 
case of an acquisition of a going 
concern. The Supervisory Agent or the 
Corporation may extend the appropriate 
calendar-day period for a period not to 
exceed 15 calendar days. The 
Supervisory Agent or the Corporation 
may request additional information from 
such holding company or subsidiary 
after receipt of notice, but neither the 
Supervisory Agent nor the Corporation 
must consider additional information 
forthcoming from the holding company 
or subsidiary as a result of such a 
request if the information is received 
less than 10 calendar days before the 


end of the original or extended 
calendar-day period. The Supervisory 
Agent or the Corporation may permit 
such holding company or subsidiary to 
commence the activity at an earlier 
date. 

• • • • • 

2. Section 584.3 is amended by 
revising paragraph (a)(4) to read as 
follows: 

9S84.3 Transactions with aftillates. 

[n) Prohibited transactions.* * * 

• • • • • 

(4) Make any loan, discount or 
extension of credit to (I) any affiliate 
(other than to a service corporation 
subsidiary of such insured institution, to 
the extent a Federal savings and loan 
assoefation would be permitted by 9 
545.9-l(c) of this chapter to extend 
credit to its service corporation 
subsidiary) except In a transaction 
authori 2 ed by paramph (a)(7)(!) of this 
section, or (ii) any third party on the 
security of any property acquired from 
any afniiate, or with knowlege that the 
proceeds of the extension of credit or 
any part thereof, are to be paid over to 
or utilized for the benefit of any affiliate. 
However, a subsidiary insured 
institution may make a loan, discount or 
extension of credit to a third party on 
the security of property acquired from a 
wholly owned service corporation of 
such institution if (A) the third party is 
not affiliated with the insured 
institution, (D) the credit terms are not 
preferential and conform to the 
institution’s normal lending guidelines, 
and (C) the security property has never 
previously been legally or beneficially 
owned by any savings and loan holding 
company or affiliate thereof, or if the 
insured Institution obtains the prior 
written approval of the Corporation. The 
Corporation shall grant approval if, in 
its opinion, such a loan, discount or 
extension of credit would not be 
detrimental to the interests of savings 
account holders in the insured 
institution or to the insurance risk of the 
Corporation with respect to such 
institution, and would not be a means of 
facilitating the sale of property 
purchased from any savings and loan 
holding company or any affiliate thereof 
other than such service corporation, or 
of property previously legally or 
beneficially owned by any other savings 
and loan holding company or affiliate 
thereof; 

• • • • • 

3. Section 584.4 is amended by 
re\i8ing paragraphs (a)(3) and (a)(4) and 
paragraph (e). redesignating paragraph 
(g) as paragraph (h) and adding new 
paragraph (g). to read as follows: 


9 584.4 Acquisitions. 

(a) Acquisitions by a savings and loan 
holding company. • • • 

• • • • • 

(3) Acquire by purchase or otherwise 
any of the voting shares of an insured 
institution not a subsidary, or of a 
savings and loan holding company not a 
subsidiary, or, in the case of a multiple 
savings and loan holding company, so 
acquire or retain more than 5 percent of 
the voting shares of any company that is 
not a subsidiary and that is engaged in 
any business activity other than those 
specified in paragraphs (b) of § 584.2 or 
9 564.2-1: or 

(4) Acquire control of an uninsured 
institution or retain, for more than one 
year after the date any insured 
institution becomes uninsured, control 
of such institution. 

• • • • • 

(e) Nonapplicability. The provisions 
of this secUon and 99 584.2(b), 584.2- 
1(b) and 584.6 shall not apply to any 
savings and loan holding company 
which acquires the control of an insured 
institution or of a savings and loan 
holding company pursuant to a pledge or 
hypothecation to secure a loan, or in 
connection with the liquidation of a 
loan, made in the ordinary course of 
business, but no such company shall 
retain such control for more than one 
year from the date on which such 
control was acquired, except that the 
Corporation may upon application by 
such company extend such one-year 
period from year to year, for an 
additional period not exceeding three 
years, if the Corporation Ends such 
extension is warranted and would not 
be detrimental to the public interest. 

• • • • • 

(8) Approval by the Supervisory 
Agent (1) Any acquisition that may be 
approved under this section by the 
Corporation may be approved by a 
Supervisory Agent provided that all of 
the following conditions are met: 

(i) The company proposing to make 
the acquisition is solvent: 

(ii) iTie company's debt-to-equity ratio 
compares favorably with the ratios of 
other companies in the same line of 
business; 

(ill) The company will service its debt 
without receiving dividends from the 
acquired insured subsidiary in excess of 
50 percent of the subsidiary's net income 
per year on a cumulative basis, and the 
company agrees in writing that it will 
not receive dividends from the acquired 
subsidiary in excess of that amount; 

(iv) The company agrees in writing 
that it will ensure Uie subsidiary insured 
institution meets the minimum statutory 
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reserve and net worth requirements 
applicable to institutions insured for 
twenty years or more, as set out in 
i S03.13 of this chapter, and. where 
necessary, will infuse additional equity 
capital in a form satisfactory to the 
Supervisory Agent and sufficient to 
effect compliance with the rcouirements; 

(v) The Supervisory Agent ^termines 
that the Hnandal and managerial 
resources and future prospects of both 
the company and the insured institution 
are such that the acquisition would not 
be detrimental to the insured institution 
and would not increase the 
Corporation's insurance risk; 

(vij No subsidiary institution of the 
acquiring company received on its most 
recent examination a rating less than 
satisfactory with regard to its 
compliance with the Community 
Reinvestment Act and regulations 
issued thereunder, 

(vii) The acquisition is not 
substantially protested; and 
(viii) The acquisition does not raise 
any significant issues of law or policy on 
which the Corporation has not taken a 
formal position. 

(2) Where the acquisition comes 
within paragraphs (aKl) or (aH2) of this 
section or the acquisition would be of 
two or more insured institutions under 
paragraph (b) of this section, the 
following conditions must also be met: 

(i) The Supervisory Agent determines 
that the acquisition will serve the 
convenience and needs of the insured 
institutions's local comniunit 3 r: 

(it) The institution to be acqidred has 
assets of less than $100,000,000. or aU 
subsidiary institutions of the acquiring 
company, after the acquisition, would 
have total assets of less than 
$500,000,000; 

(iii) All subsidiary institutions of the 
acquiring company, after the acquisition, 
would hold less than ten percent of the 
total savings accounts (including 
savings accounts under tlQOjOOO held by 
commercial banks) held by ail financial 
institutions in any county (or similar 
political subdivision) in which both the 
institution to be acquired and any other 
subsidiary insured institutions of the 
acquiring company have ofHces; 

(iv) AU subsidiary insured institutions 
of the acquiring company, after the 
acquisition, would hold less than twelve 
percent of the total savings accounts 
(including savings accounts of under 
$100,000 held by commerical banks) held 
by aU financial institutions in each 
county (or similar political subdivision) 
in which the Institution to be acquired 
has an oftice: 

(v) All subsidiary insured institutions 
of the acquiring company would account 
for less than ten percent of the total 


residential mortgage loans made, based 
on mortgage recor^ng data or such 
other evidence as is available, and in 
each county (or simUar political 
subdivision) in which both the 
institution to be acquired and any other 
subsidiary insured institution of the 
acquirinfi company have offices; 

(vi) All subsidiary insured institutions 
of the acquiring company, would 
accoimt for less than twelve percent of 
the total residential mortgage loans 
made in each county (or similar political 
subdivision) in whi^ any institution to 
be acquired has an office, 

(3) The percentages set forth In 
paragraphs (g)(2)(iu). (iv). (v). and (vi) of 
this section shall be fiheen percent if the 
Supervisory Agent prior to giving 
approval. (Stains the concurrence of the 
Board's OfUce of General Counsel in the 
Agent's determination that the proposed 
acquisition(s) will not violate the 
antitrust laws. 

(4) In approving an acquisition under 
paragraph (g) of this section, (he 
Supervisory Agent is authorized to 
approve the issuance or assumption of 
any debt Inoured as a result of the 
acquisition, subject to the standards set 
forth in S 584.6 for approval by the 
Corporation. 

(^ Applications under this paragraph 
(g) shall be in the form prescribed by 
{ 584.10 of this part and shall be fU^ 
with the Supervisory Agent of the 
district in which the insured institutions 
involved In the acquisitionfs] have their 
home offices. 

(h) Procedure on applications, * • * 

4. Section 584.4-1 is amended by 
revising the third, fourth and fifth 
sentences to read as follows; 

S 584.4-1 Infonnatlon filing required prior 
to excepted acquiemon. 

* * * One original and two copies of 
all filings under this section shall be 
submitted to the Supervisory Agent The 
acquisition may be effected without the 
prior approval of the Corporation 
pursuant to such exception unless 
within 60 days after receipt of the initial 
niing the Supervisory Agent or the 
Board's Office of Gener^ Counsel 
issues a ruling that the company has not 
shown that the acquisition falls within 
said exception. The Supervisory Agent 
or the Office of General Counsel may 
request additional information from the 
company after receipt of the initial 
filing, but need not consider additional 
information received more than 45 days 
after the initial filing. 

5. Section 504.9 is amended by adding 
a new paragraph (e). to read as follows: 

{584.9 Prohibited acta. 

• • • • • 


(e) Approval by the Supervisory 
Agent. TImj Supervisory Agent may give 
prior written approval for any 
management interlock requiring the 
Corporation's approval under paragraph 
(b) of this section if (1) the interlock is 
not prohibited by Part 563f of this 
chapter and (2) the Supervisory Agent 
determines the interio^ would not be 
likely to have an anti-competitive effect 
and would not be objectionable on 
supervisory grounds. Applications for 
the Supervisory Agent's approval shall 
be filed %vith the Supervisory Agent 

6. Section 584.10 is amended by 
revising paragraph (c)(1) to read as 
follows: 

{ 584.10 Stataments, appllcstlons. reports, 
and notices to be filed. 

• • • • • 

(c) Applications under { (1) A 

letter application shall be used to 
describe and Justify ail applications filed 
under { S84.3(a)(4) bv a subsidiary 
insured institution of a savings and loan 
holding company for the Corporation's 
approval of an extension of credit to a 
third party on the security of property 
acquired from a wholly-owned service 
corporation of such institution. 

• • • • • 

(Pub. L 90-255 (U U.S.C 1730i et seq k 
Reoig. Pliin No. 3 of 1947: 3 QH, ldiS-19i8 
comp., p. 1071) 

By the Federal liome Loan Bank Board. 

J. I.Flnn. 

Secretary. 

(m Doc •I-.MII PObd M «ai| 

BILUNQ COOS f72»^vei 


DEPARTMENT OF COMMERCE 
International Trade Administration 
15 CFR Part 377 

Correction and Address Change to 
Short Supply Controls and Monltoiing 

AOCMCY: Office of Industrial Resource 
Administration. International Trade 
Administration. Commerce. 

action: Final rule. 


SUMMARY; This rule correcU the 
introductory paragraph of ( 377.6(i) 
which concerns congressional review of 
petroleum and petroleum product 
exports, and also amends paragraph (d) 
of that same section which concerns the 
issuance of export liscenses by changing 
the mailing address of the Short Supply 
Program. 

EFFCCTtvc OATi: November 20.1981. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. Kan, Manager, Short Supply 








Federal Register / Vol. 46. No. 224 / Friday. November 20. 1981 / Rules and Regulations 57031 


Program. Resource Assessment Division, 
Office of Industrial Resource 
Administration. U.S. Department of 
Commerce. Room 3877, Washington. 

D C 20230 (Telephone: (202) 377-3964). 
SUPPLEMENTARY INFORMATION; 

Rulemaking Requirements 

In connection with various rulemaking 
requirements, the Department of 
Commerce has determined that: 

1. Under section 13(a) of the Export 
Administration Act of 1979 (Pub. L 96- 
72, 50 U.S.C App. 2401 et seg,) f'the 
Act**), this rule Is exempt from the public 
partidpatioQ in rulemaking procedures 
of the Administrative Procedure Act 
This rule does not Impose new controls 
on exports, and is therefore exempt from 
section 13(b) of the Act which 
expresses the intent of Congress that 
where practicable "regulations imposing 
controls on exports" be published in 
proposed form. 

2. This rule does not impose any new 
information collection bunlen under the 
Paperwork Reduction Act of 1980, 44 
U3,C3501ef5eq. 

3. This rule is not subject to the 
requirements of the Re^atory 
Flexibility Act 5 U.S.C 001 eiseg. 

4. This rule is not a major rule within 
the meaning of section 1(b) of Executive 
Order 12291 (46 FR 13193. February la 
1981), "Federal Regulation." 

Therefore, this regulation is Issued in 
final form. Although there is no formal 
comment period, public comments on 
this regulation are welcome on a 
continuing basiiT. 

PART 377—SHORT SUPPLY 
CONTROLS AND MONITORING 

Accordingly. Part 377 of the Export 
Administration Regulations (15 Ct*R 
Paris 368-399) is amended In FR Doa 
81-29043 by revising paragraph (d) and 
correcting paragraph (i) of 377.6 to read 
as follows: 

§ 377.6 Petroieum and petroleum 
products. 

• • • • t 

(d) Issuance of export licenses. 
Petroleum Commodity Groups, as 
identified in the following paragraphs, 
are defined in Supplement No. 2 to Part 
377. Submit each application for a 
validated license to export a commodity 
from one of these groups to: Export 
Administration, Short Supply Program, 
P.O. Box 273, Washington, D.C 20044. 
include with each license application 
the documentation required by 
$ 377.0(e]. Applications will be 
consider^ subject to the appropriate 
provisions of this section. 

( 1 ) • • • 


(i) Congressional Review, An 
application to export more than 250.000 
barrets of refined petroleum products to 
any destination in a single fiscal year 
will be subject to a 30-day processing 
delay. Applications not subject to this 
reporting requirement include: 

• • • • • 

(Secs. 7,13,15, Export Administration Act of 
1979 (Pub. L 96-72). 93 StHt. 503 (50 U3.C 
app. 2401 et seq.Y EO. 12214. (45 FR 29783. 
May 6. I960); Depfirtment Organization Order 
10>3. (45 PR 6141. fanuary 25.1660): 
Inleraational Trade Administration 
Organization and Function Ordm 41-1 (45 
FR 11882, Pebumry 22,1960) and 41-4 (45 FR 
65003. October 1,1960)) 

Dated: kiovember 12, lOBl. 

BoDenysyk, 

Deputy .Asshtant Secretary for Export 
Administration, International Trade 
Administration, 

imndc tt-au97r)i«tii-ia-ei.a46M»| 
eiLUNO COOC JSIO-ZS-N 


DEPARTMENT Of LABOR 

Employment and Training 
Administration 

20 CFR Part 655 

Labor Certiflcatioo Process for the 
Temporary Employment of Allens in 
Agriculture and Logging; 

Requirements as to the Provisioo of 
Meals 

agency: Employment and Training 
Administration, Labor. 

action: Final rule. 

summary: The Employment and 
Training Administration of the 
Department of Labor is revising its 
regulation which requires employers to 
provide meals to covered United States 
and alien agricultural and logging 
workers, to clarify the requirements of 
that regulation. The revision continues 
to require employers to provide such 
workers with three meals a day, but 
would add an exception where, under 
prevailing practice or long-standing 
arrangements, the workers prepare the 
meals, employers need provide only free 
cooking and kitchen facilities. 

EFFEcnvf DATE December 21.1981. 

FOR FURTHER INFORMATION CONTACT. 
Mr. Aaron Bodin. Telephone: 202-376- 
6295. 

SUPf>LEMENTARY INFORMATION: 
Introduction 

The Employment and Training 


Administration's regulations at 20 CFR 
655.202 (1980) require employers 
requesting temporary alien agricultural 
and logging labor certifications to 
include, as part of their application, a 
fob offer containing specified minimum 
benefits, wages, and working conditions 
for the cove^ U.S. and alien workers. 
As one benefit the regulation requires 
the employer to provide each such 
worker ivith Ihiw meals a day, for 
which the employer may charge no more 
than $4.00 per day without special 
permission. 20 CTO 655.202(bK4] (I960]; 
see also 20 CFR 655.211 (1980). 

On August 22,1960. 45 FR 56074, the 
Department of Labor proposed to revise 
20 CFR 655.202(b)(4) to provide an 
exception where prevailing practice or 
long-standing arrangement at the 
establishment was for the employer to 
provide cooking and kitchen facilities in 
lieu of meals. In such instances, the 
employer needed to provide only free 
cooking and Idtchen facilities and free 
transportation to purchase food. The 
proposed revision was designed to 
clohfy the existing regulation, and to 
reflect the Department of Labor's 
continued acceptance of prevailing 
practice with respect to the provision of 
meals to agricultural and logging 
workers covered by the temporary alien 
labor cerlification program. 

Comments on Proposed Rule 

Comments were received from a 
number of various sources in the 
agricultural and logging industries, and 
ore discussed below. 

Twenty-eight loggers from the State of 
Maine urged that meals be provided to 
all covered U.S. and alien workers, 
rather than fust cooklnfl and kitchen 
facilities. They stated that the provision 
of facilities in lieu of meals would 
discourage youths from entering logging. 
This comment, however, neglects to note 
that the revision would apply only to 
those employers where prevailing 
practice or long-standing arrangements 
are that workers provide their own 
meals. As such, the regulation would be 
only a clarification and Is expected to 
effect no substantial changes in 
employer or worker rights or 
responsibibtles. 

Another group of Maine loggers asked 
that the rule at 20 CFR 655.202(b)(4) 
(1980) be retained, or that an extensive 
sot of requirements be imposed on 
employers providing facilities in lieu of 
meats: family housing, conveniently 
located cooking and kitchen facilities, 
and biweekly transportation to buy 












57032 Federal Register / Vol. 46, No. 224 / Friday. November 20. 1981 / Rules and Regulations 


food (The issue of transportation was in 
the proposed rule, but has been omitted 
from the final rule, for reasons discussed 
below.) The commenters suggested also 
that facilities in lieu of meals be 
permitted only where the harvest season 
does not exceed 90 days in any 12- 
month period. The Employment and 
Training Administration is not 
persuaded by the above comments. The 
suggested restrictions on cooking and 
kitchen facilities, in general, would be 
unduly burdensome on covered 
employers, and ignores prevailing 
practice and long-standing 
arrangements which have been 
recognized at some employers* 
establishments for many years. 

[Although the requirement was not 
stated explicitly in the proposed rule, it 
was implicit that the cooking and 
kitchen facilities be situated in a 
location reasonably convenient to the 
workers. The final rule has been 
modified to clarify this.) 

A group of Hood River, Oregon, 
agricultural employers asked that the 
comment period be extended, since they 
stated that the proposal was published 
during a har\’e8t period in Oregon. Their 
request was denied, since a comment 
period during almost any period of the 
year would ^ncidc with a harvest or 
some other crop activity in one or more 
areas of the United States. 

A number of commenters stated that 
the proposed rule’s requirement of free 
transportation to purchase food would 
create problems for some growers under 
the the Farm Labor Contractors 
Registration Act (FLORA). The 
Employment Standards Administration 
has confirmed, in an opinion to the 
Employment and Training 
Administration, that this proviaion 
would place some employers in 
feopardy under FLCRA. *nie 
Employment and Training 
Administration Is persuaded, therefore, 
that the provision of transportation 
would be unduly burdensome, and has 
omitted the requirement from the final 
rule. Other commenters supported the 
adoption of the proposed rule. 

For the above reasons, the 
Employment and Training 
Administration has determined to revise 
the regulation at 20 CFR 655.2a2(b)(4) as 
set forth below. 

Development of Rnal Rule 

The final rule was developed under 
the direction and control of Mr. David 
O. Williams, Administrator, United 
States Employment Service. 

Employment and Training 
Administration. United States 
Department of Labor. Washington. D.C 


Regulatory Impact 

The regulation adopted by this 
document reflects existing practice by 
the Employment and Training 
Administration. It is not intended to 
change the practices of covered 
employers. As such, the regulatory and 
economic impact of the rule is minimal 
and, therefore, not so great as to require 
a regulatory impact analysis. Tlie net 
benefits from the rule would outweigh 
the net costs, since the alternative 
would be to force the affected * 
employers and woricers to change their 
longstanding arrangements and existing 
operations. See E.0.12291; 46 FR 13193 
(February 17,1981). 

Since the Notice of Proposed 
Rulemaking for this rule was issued 
before january 1,1981, the provisions of 
the Regulatory Flexibility Act (Pub. L 
96-354; 94 Stat 1164] do not apply to this 
rule. 5 U.S,C. 601 note; see 45 FR 56074 
(August 22.1980). 

Catalog of Federal Domestic Assistance 
Number 

lliis program is listed in the Catalog 
of Federal Domestic Assistance at 
Number 17J202, ’’Certification of Foreign 
Workers for Agricultural and Logging 
Employment” 

Promulgation of Final Rule 

PART 655—LABOR CERTIFICATION 
PROCESS FOR THE TEMPORARY 
EMPLOYMENT OF ALIENS OF THE 
UNITED STATES 

Accordingly, $ 655.202(bK4) of Part 
655 of Chapter V of Title 20, Code of 
Federal Regulations, is revised to read 
as follows: 

{ 655.202 Contents of job offers. 

• • • • • 

(b) • • • 

(4) The employer will provide the 
worker with three meals a day, except 
that where under prevailing practice or 
long-standing arrangement at the 
establishment woricers prepare their 
meals, employers need furnish only: free 
and convenient cooking and kitchen 
facilities. Where the employer provides 
the meals, the job offer shall state the 
cost to the woi^er for such meals. The 
cost shall not be more than $4.00 per day 
unless the RA has approved a hi^er 
cost pursuant to $ 655.211 of this part. 

• • • • • 

(Sections 101(8)(15)(H)(ii) and 2H(c) of the 
Inimlgration and Nationality Act of 1952, at 
amended (S U.S.C 1101(a)(15](HMii) and 
lia4{c)h 8 CFR 214.2(h)(3)(l); (5 U.S.C 301); 
Wagner-Peyser Act of 1033, at amended (20 
U.S.C 49 e/teq.)) 


Signed at Washington. D.C this 16th day of 
November. 1981, 

Raymond Donovan, 

Secretary of Labor 

(m Doc tV-SSM Filed ll-lt-t); a4S ml 

Ba.LINO COOC 4610>tCMa 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 5 

Delegations of Authority and 
Organization; Certification of Tnie 
Copies 

Correction 

In FR Doc. 81-32172, appearing at 
page 55090, in the issue for Friday. 
November 6.1981, make the following 
change: 

On page 55090, In the third column, 
change the section head to read os 
follows: 

} S.10 Delegations from the Secretary, the 
Assistant Secretary for Health, and Pubife 
Health Service Officials. 

atuMO COOC i5osef-ifl 


21 CFR Part 173 

i Docket No. 80F-0365] 

Secondary Direct Food Additives 
Permitted In Food for Human 
Consumption; Epichlorohydrirv 
Ammonia Crosslinked Copolymer, 
Quatemized With Methyl Chloride 

agency: Food and Drug Administration, 
HHS. 

action: Final rule. 

summary: The Food and Drug 
Administration (F13A) amends the food 
additive regulations to provide for the 
safe use of epichlorohydrin crosslinked 
%vith ammonia and then quatemized 
with methyl chloride to contain not more 
than 18 percent strong base capacity by 
weight of total exchange capacity 
[Chemical Abstracts Service (CAS 
name): oxirane (chloromethyl)-, polymer 
with ammonia, reaction product with 
chioromethone; CAS Reg. No. 68036-99- 
7) as an ion-exchange resin in the 
treatment of food, including potable 
water, as requested in a fo^ additive 
petition filed by Dow Chemical Co. 
DATES: Effective November 20,1981; 
objections by December 21,1981. 
ADDRESS: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
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4-62,5600 Fishers Lane, Rockville, MD 
20657. 

FOe FURTHER INFORMATION CONTACT. 
Neal D. Singletary, Bureau of Foods 
(HFF-334), Food and Drug 
Administration, 200 C St SW., 
Washington, DC 20204, 202-472-6740. 
SUPPLEMENTARY INFORMATION: In S 
notice published in the Federal Register 
of October 17.1980 (45 FR 69042), FDA 
announced that a food additive petition 
(FAP 0A3519) had been filed by the Dow 
Chemical Co., 2040 Dow Center. 

Midland, Ml 48640, proposing that { 
173.25 (21 CFR 173.25) ho amended to 
provide for the safe use of oxirane 
(chloromcthyl)-, polymer with ammonia, 
reaction product with chloromethane as 
an ion>exchange resin in the treatment 
of food, including potable water. 

FDA has evaluated data in the 
petition and order relevant material and 
finds that the proposed use is safe and 
that S 173.25 should be amended as set 
forth below to include the petitioned 
additive. 

The agency previously considered the 
potential environmental effects of this 
rule 08 announced in the notice of Hling 
published In the Federal Register. No 
new information or comments have 
been received that would alter the 
agency’s previous determination that 
there is no significant Impact on the 
human environment and that an 
environmental impoct statement is not 
required. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(8), 

409, 72 Stat. 1784-1788 as amended (21 
U.S.C 321(s), 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10 (formerly 5.1; see 
46 FR 26052; May 11,1981)), Part 173 is 
amended in § 173J25 by adding 
paragraph (a}(19) to read as follows: 

PART 173--SFCOMDARY DIRECT 
FOOD ADDITIVES PERMITTED IN 
FOOD FOR HUMAN CONSUMPTION 

} 173.2S loo-exchange resins. 

• • • • • 

(a) • • • 

(19) Epichlorohydrin cross-linked with 
ammonia and then quatemized with 
methyl chloride to contain not more than 
18 percent strong base capacity by 
weight of total exchange capacity 
(Chemical Abstracts Service name; 
Oxirane (chloromethyl)-, polymer with 
ammonia, reaction product with 
chloromethane; CAS Reg. No. 68036-99- 
7 ). 

• • • • • 

Any pierson who will be adversely 
affected by the foregoing regulation may 
at any time on or before December 21, 


1981 submit to the Dockets Management 
Branch, address above, written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Bach objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall coxutitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held; failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 ajn. 
and 4 p.ai., Mondj^ and Friday. 

Effective date. Inis relation shall 
become effective November 19,1981. 

(Secs. 201(8), 400. 72 Stat 1784-1788 at 
amended (21 U.S.C 321(8), 348)) 

Dated; November 12,1961. 

William F. Raodedph, 

Acting Associate Commissioner for 
Regalatory Affairs, 
im OoA fi-8siM riM 8c4f •»! 

aiLUNQ cooc tifo-as-M 


21 CFR Part 177 
(Docket No. 80F-0073) 

Indirect Food Additives; Polymers 
Bis<lsocyanatofnethyl) Benzene and 
Bi8<lsocyafuitofnethii) Cyclohexane 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of bis(i 80 cyanatomethyl) 
benzene and bi8(isocyanatomethyl) 
cyclohexane in the p^uction of 
polyurethane resins Intended for use in 
contact %vith dry food. The agency Is 
taking this action in response to a 
petition filed by Takeda Chemical 
Industries. Ltd. 

dates: Effective November 20,1961; 
objections by December 21.1981. 
ADDRESS: Written objections to the 
Dockets Management Branch (FiFA- 


305), Food and Drug Administration, Rm. 
4-62. 5600 Fishers Lane, Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
James B. Lamb, Bureau of Foods (FfFF- 
334). F’ood and Drug Administration. 200 
C Street SW.. Washington, D.C. 20204, 
202-472-5890. 

SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of March 21.1980 (45 FR 16480), FDA 
announced that a food additive petition 
(FAP 9B3473) had been Died by Takeda 
Chemical Industries, Ltd., Osaka, )apan, 
proposing that { 177.1680 Polyurethane 
resins (21 CFR 177.1660) be amended to 
provide for the safe use of 
bis(isocyanatomethyl) benzene and 
bis(lsocyanatomethyl) cyclohexane in 
the production of polyurethane resins 
for dry food contact 

Having evaluated the data in the 
petition and other relevant material, 

FDA concludes that the proposed food 
additive use is safe and that i 177.1660 
should be amended as set forth below. 

The agency has carefully considered 
the potential environmental effects of 
this action and has concluded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement 
therefore need not be prepared. The 
agency’s finding of no significant Impact 
and the evidence supporting this finding, 
contained in an environme ntal 
assessment (pursuant to 21 CFR 25.31, 
proposed December 11,1979; 44 FR 
71742) may be seen In the Dockets 
Management Branch (F1FA-30S), 
address above, between 9 a jn. and 4 
p.m., Monday through Friday. 

PART 177—INDIRECT FOOD 
ADDITIVES: GENERAL 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 

409, 72 Stat 1784-1768 as amended (21 
U.S.C 321(8). 348]) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10 (formerly 5.1; see 
46 FR 26052: May 11,1981)), Part 177 is 
amended in S 177.1080(a)(1) by 
alphabetically Inserting two new items 
in the list of isocyanates to read as 
follows: 

S 177.1680 Polyurtttiana rsslns. 

• • • • • 

(a) • • • 

(1) Isocyanates: 

Bis(isocyanatomelhyl) benzene (CAS 

Reg. Na 25854-1&-4). 
Bistisocyanatomethyl) cyclohexane 

(CAS Reg. No. 38661-72-2). 
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Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before December 21, 
1961, submit to the Dockets Management 
Branch (HFA-305). address above, 
written objections thereto and may 
make a written request for a public 
hearing on the stated objections. Each 
objection shall be separately numbered 
and each numbered objection shall 
specify with particularity the provision 
of the regulation to which objection is 
made. Each numbered objection on 
which a hearing is requested shall 
specifically so state; failure to request a 
hearing for any particular objection 
shall constitute a waiver of the right to a 
hearing on that objection. Each 
numbered objection for which a hearing 
is requested shall include a detailed 
dcscHption and analysis of the specific 
factual information intended to be 
presented in support of the objection in 
the event that a hearing is heW failure 
to include such a description and 
analysis for any particular objection 
shall constitute a waiver of the right to a 
hearing on the objection. Three copies of 
all documents shall be submitted and 
shall be identified with the docket 
number found in brackets in the heading 
of this regulation. Received objections 
may be seen in the ofnee above between 
9 a.m. and 4 p.m., Monday through 
Friday. 

Effective date. This regulation shall 
become effective November 20,1981. 

(Secs. 201(s). 400. 72 Stat. 1764-1788 as 
amended (21 U.S.C 321(s). S4S)) 

Dated: November 16.1061. 

William F. Randolph. 

Aclins Associate Commissfotior for 
Regutatory Affairs, 

(PR Doc n-vstaes FjM a4» mui 

BILUMO COOC 


21 CFR Part 178 

IDocIcet NO.81F-0017J 

Indirect Food Additives: Adjuvants, 
Production Aids, and Sanitizers; 
Antioxidants and/or Stabilizers for 
Polymers 

agency: Food and Drug Administration. 
ACTION: Final rule. 

summary: The Food and Drug 
Administration (FDA) Is amending the 
food additive regulations to provide for 
the safe use of phosphorous acid, cyclic 
neopentanetetrayl bis(2.4‘di-/err- 
butylphcnyl) ester, which may contain 
triisopropanolamine, as an antioxidant 


and/or stabilizer for polypropylene in 
contact with food. This action is in 
response to a petition filed by Borg- 
Warner Chemicals. 

OATES: Effective November 20,1981; 
objections by December 21,1981. 
address: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62. 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Andrew D. Laumbach, Bureau of Foods 
(HFF-334). Food and Drug 
Administration. 200 C Street SW., 
Washington. D.C. 20204, 202-472-5690 
SUPPLEMENTARY INFORMATION: In a 
notice published In the Federal Register 
of February 13,1981 (46 FR12332). FDA 
announced that a petition (FAP 0B3478) 
had been filed by Borg-Wamer 
Chemicals, Technical Centre, 
Washington, WV 26181, proposing that 
i \7B.2iCyiO Ant/ox/dants ana/or 
stabilizers for polymers (21 CTR 
1702010) be amended to provide for the 
safe use of phosphorous add, cyclic 
neopentanetetrayl b{8(2,4-di-fe/T- 
butylphenyl) ester, which may contain 
triisopropanolamine, as an antioxidant 
and/or stabilizer for polypropylene in 
contact with food. 

FDA has evaluated the data in the 
petition and other relevant material and 
concludes that the proposed food 
additive use Is safe and that the 
regulation should be amended as set 
forth below. 

The agency has carefully considered 
the potential environmental effects of 
this action and has conduded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement 
therefore need not be prepared. The 
agency's finding of no significant impact 
and the evidence supporting this finding, 
may be seen in the Dockets 
Management Branch (address above), 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 

PRODUCTION AIDS, AND SANITIZERS 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201 (s). 

409. 72 Slat. 1784-1788 as amended (21 
U.S.C. 321(8), 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10 (formerly 5.1; see 
FR 26052: May 11.1981)), Part 178 is 
amended in { 178.2010(b) by 
alphabetically inserting a new item in 
the list of substances, to read as follows: 


S 178.2010 Antloxidsnts and/or stabtlizers 
for polymers. 


(b) • • • 


FKotpItoroiit ac^L CyCiC 
fMopanlanatairayl bs 

•MW (C^SROS No 
2e741.SS-7)«M 

may co e U m n rtoi motw 
than 1 p oc c oN by 
mttgM of 

biBopfopanolamina 
ICA8 No. 127- 


For uM only at lovtiN non to 
•*OMd 010 pafcata by rwwgN 
of oNfIn polymon eorwpty^ng 
wtm 1177 iS20(c| of chip, 
lor. aamt 11 . ^2. ana 1^ 
ondar eondaiona of uao S, C, 
a C. F« O. and H aaaotma a% 
Tabta 2 of I iTSlTtSd of diia 
chaplof. 


Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before December 21, 
1961 submit to the Dockets Management 
Branch (address above) written 
objections thereto and may make a 
ivritlen request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held; failure to Include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shaU be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 pjn.. Monday 
through Friday. 

EFFECTIVE DATE. This regulation shall 
become effective November 20,1981. 

(Secs. 201(8), 409, 72 Slat. 1784-1788 08 
amended (21 U.S.C. 321(f). 346)) 

Doted: November 12,1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs, 

IFS niM!. fel-JatSS Ktlii^ U>lf-«1; A a •ml 
M.UNO COOC 4t40-0t-M 
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ENVIRONMEMTAL PROTECTION 
AGENCY 

21 CFR Part 193 

[FAR 1H5262/TS2; PH-FRL-1989-3) 

Tolerances lor Pesticides In Food; 1* 
(4-Chk>rophenoxy >-3.3-Dlmethy I-1 ^ 1H- 
1,2,4*Triazol-1 yf>-2-Butanone 

AGENCY: Environmental Protection 
Agency (EPA). 

Acnofi: Final rule* 

summahy; This rule establishes a food 
additive regulation to permit the 
combined residues of the fungicide 1*(4- 
chlorophenoxy)-3.3-dimethyM'(l//'li4* 
triazoM*yl)>2-butanone and its 
metabolite In grape fuice. This 
regulation to permit the marketing of 
grape }uice, while further data are being 
collected on the fungicide, wos 
requested by Mobay Chemical Corp. 
EFFECTIVE DATE: Effective on: November 

2a 1061. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110). 
Environmental Protection Agency, Room 
3708,401 M Street SW^ Washington. DC 
204ea 

FOR FURTHER INFORMATION CONTACr. 
Henry ]acoby. Product Maruiger (PM) 21. 
R^istration Division (TS-767C), 

Ofuce of Pesticide Programs, 
Environmental Protection Agency, 

Rm. 227, CM#2.1921 Jefferson Davis 
Highway, Arlington, VA 22202 (703- 
557-1900). 

SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of October 19,1961 (46 FR 
51262) which announced that Mobay 
Chemical Corp., PO Box 4913, Kansas 
City. MO 64120, submitted a food 
ad^tive petition (FAP1H5282) 
proposing that 21 CFR Part 193 be 
amended by the establishment of a 
regulation permitting the combined 
residues of the fungicide l-(4- 
ch]orophenoxy)-3.3,-dlmethy 1-1 >(1//- 
1.2,4-triazobl-yi)-2>butanone and its 
metabolite beta'<4«€hlorophenoxy)- 
alpha-(l,l-dimethylethyl)-//-l,2.4-triazol* 
1-etbanol in the commodity grape Juice 
at 2 parts per million (ppm) resdtlng 
from preharvest applications to grapes 
under an experimental use permit. The 
experimental use permit was issued on 
July 16,1080 on a crop destnict basis 
under the Federal In^ticide, Fungicide, 
and Rodenticide Act (FIFRA) as 
amended. This regulation will allow the 
use of grape Juice that results from 
treated grapes with this fungicide. 

Hie scientific data reported and other 
relevant material have been evaluated, 
and it has been determined that the 


pesticide may be safely used in 
accordance with the provisions of the 
experimental use permit that was issued 
under FIFRA. It has further been 
determined that since residues of the 
pesticide may result in grape Juice from 
the agricultural use provided for in the 
experimental use permit, a food additive 
regulation should be established and 
should include a tolerance limitation. 

The toxicological data considered in 
support of the proposed tolerance 
induded a 2-year rat feeding study 
(oncogenidty) with a no-observable- 
effect level (NOEL) of 50 ppm, a 2-year 
dog feeding study ivith a NOEL of 100 
ppm, a mulUgeneration rat reproduction 
study with a NOEL of 50 ppm, and a rat 
teratology with a NOEL of 50 xng/kg. 

Based on the 2-year rat feeding study 
and using a safety factor of 100, the 
acceptable daily intake (ADI) for a 60-kg 
man is 1.5 mg/day. All the concurrently 
reposed temporary tolerances on 
umon food items would theoretically 
represent 5.55 percent of the AOL The 
metabolism of l-{4-chIorophenoxy)-3.3- 
diroethyl-l-{l//-lA4-triazol-l-yl)-2- 
butanone is adcquatelv understood, and 
on adequate analytical method (gas 
chromatography) is available for 
enforcement purposes. 

The sdentific data reported and other 
relevant material have been evaluated, 
and it has been determined that the 
pesticide may be safely used in 
accordance with the provisions of the 
experimental use permit. Accordingly, 
the food additive regulation is 
established as set forth below. 

Any person adversely affected by this 
relation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should be 
submitted in quintuplicate and specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A bearing will be granted if 
the objections are supported by munds 
legally sufficient to justify the relief 
sought 

As required by Executive Order 12291, 
EPA has determined that this rule is not 
a '"Major** rule and therefore does not 
require a Regulatory Impact Analysis. In 
addition, the Office of Management and 
Budget (0MB) has exempted this rule 
from the OMB review requirements of 
Executive Order 12291, pursuant to 
section 8(b) of that order. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
534, 94 Stat 1164, 5 U.S.C. 601-612). the 
Administrator has determined that 


regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have significant 
economic Impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register, of May 4,1981 (46 
FR 24950). 

Effective on: November 20.1981. 

(See 409(c)(1). 72 Stat 1786 (21 U6.C 

mcHm 

Dated’ November 10,1081. 

Edwin L {ohiiKMi, 

Director, Off ice of Pesticide Programa, 

PART 193-TOLERANCES FOR 
PESTICIDES IN FOOD ADMINISTERED 
BY THE ENVIRONMENTAL 
PROTECTION AGENCY 

Therefore. 21 CFR Part 193 is 
amended by establishing a new $ 193.63 
to road as follows; 

(193.63 1-(4-Ctik>rophanoxy>-3,3- 
dimathyl-H1H-1,2,4-triazol-1-yll-E- 
butanone. 

(a) A tolerance is established for the 
combined residues of the fungicide l-{4- 
Ch!orophenoxy)-3.3-dimethyl-l-(l//- 
1.2.4:triazoI-l-yl}-2-butanone and its 
metabolite beta-(4-chIorophenoxy)- 
alpha-(l.l-dimetiiylethyl)-//-l,2.4,- 
triazoLl-ethanol in grape juice at 2j0 
parts per million (ppm) resulting from 
the application of the fungicide in 
accordance with the provisions of an 
experimental use permit that expires 
December 31.1982. 

(b) Residues in grape fuice not in 
excess of 2.0 ppm resulting from the use 
described in paragraph (a) of this 
section, romping after expiration of the 
experimental use program, will not be 
considered octionable if the pesticide is 
legally applied during the term of. and in 
accordance with, the provisions of the 
experimental use permit. 

(c) Mobay Chemical Corporation shall 
immediately notify the Environmental 
Protection Agency of any ffndings from 
the experimental use that have a bearing 
on safety. The firm shall also keep 
records of distribution and performance 
and on request make the records 
avoiluble to any authorized officer or 
employee of the Environmental 
Protection Agency or the Food and Drug 
Administration. 

im Doc. Ii-OSIBS nwd ll-tIMIt 64) Mn| 
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21 CFR Pact 561 

[FAP 1H5282/T81: PH-R1L-1966-41 

Tolerances for Pestickles in Animal 
Feeds; 1-(4-Chk)rophenoxy)-S, 3- 
Dlfnethy1-1-<1H-1A6-Trla20l-1-yl>-2- 
Butanone 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summany: This rule establishes a feed 
additive regulation to permit the 
combined residues of the fungicide l-fS- 
chlorophenoxy}-S;i^imethybl-(l//-1.2,4- 
triazobl-yl)'2-butanone and its 
metabolite In or on certain feed 
commodities. This regulation to permit 
the marketing of the commodities, while 
further data are being collected on the 
fungicide, was requested by Mobay 
Chemical Corp. 

EFFECTIVE DATE Effective on; November 
2a 1981. 

addhess: Written objections may be 
submitted to the: Hearing Clerk (A-llO). 
Environmental Protection Agency, Rm. 
3708.401 M St, SWh Washington. DC 
20460. 

FOa FURTHEIIINFONMATION CONTACT: 
Henry Jacoby. Product Manager (PM) 21, 
Registration Division (TS-787C), Office 
of Pesticide Programs, Environmental 
Protection Agency. Rm. 227, CM#2.1921 
Jefferson Davis Highway, Aj*lington. VA 
22202, (703-557-1900). 

SUPFLEMEKTANY INFORMATION: EPA 
issued a notice published in the Federal 
Register of October 19.1981 (40 FR 
51282) which announced that Mobay 
Chemical Corp., PO Box 4913, Kansas 
City. MO 6412a submitted a feed 
additive petition (PAP 1HS282) 
proposing that 21 CFR Part 561 be 
amended by the establishment of a 
regulation permitting the combined 
residues of the fungicide l-(4- 
chloropbenoxy J^d^'^limethy 1-1 -(1//-1,2,4- 
tiiazol-l-yl)-2-butanone and its 
metabolite beta-(4-chlorophenoxy)- 
alpha>(l.l-dimethyIethyI)-//>l,2,4-triazol- 
1 -ethanol In or on the commo^ties apple 
pomace at 4 parts per million (ppm), 
grape pomace at 3 ppm, and raisin 
waste at 7 ppm resulting from 
preharvest applications to apples and 
grapes under two experimental use 
permits. These experimental use permits 
were issued on July 16.1960 on a crop 
destruct basis uiuier the Federal 
Insecticide, Fungidde. and Rodentidde 
Act (FIFRA), as amended. This 
regulation will allow the use of apple 
pomace, grape pomace, and raisin 
waste, that results from treated apples 
and grapes with this fungidde. 


The sdentlfic data reported and other 
relevant material have been evaluated, 
and it has been determined that the 
pcstidde may be safely used in 
accordance with the provisions of the 
experimental use permits that were 
issued under FIFllA. It has further been 
determined that since residues of the 
pcstidde may result in apple pomaoe, 
grap>e pomace, and raisin waste from the 
agricultural use provided for in the 
experimental use permits, the feed 
additive regulation should be 
establisheoand should indude 
tolerance limitations. 

The toxicological data considered In 
support of the proposed tolerances 
included a 2-year rat feeding study 
(oncogenicity) with a no-observable- 
effect level (NOEL) of 50 ppm. a 2 -year 
dog feeding study with a NOEL of 100 
ppm. a multigeneraUon rat reproduction 
study with a NOEL of 50 ppm. and a rat 
teratology study with a NOEL of 50 mg/ 

Based on the 2-year rat feeding study 
and using a safety factor of 100. the 
acceptable daily intake (ADI) for a 60-kg 
man is 1.5 mg/day. AU the concurrently 

C posed temporary tolerances on 
nan food items would theoretically 
represent 5,55 percent of the ADI. The 
metabolism of l-{4-chlo^ophenoxy^3.3- 
dimethyl-l-(l//-l,2.4-triazol-l-yl>-2- 
butanone is adequately understood, and 
an adequate analytical method (gas 
chromatography) is available for 
enforcement purposes. 

A temporary tolerance of aoi ppm for 
secondary residues of l-(4- 
chlorophenoxy)-3.3-dimethyI-l-{l/M,2.4- 
t^iazoi-l-yl^2-butanone and its 
metabolite beta-(4-chlorophenoxy)- 
a)pha-(l,l-dimethylethyl)-A/-1.2,4-Mazol- 
l-ethanol in milk, eggs, meat, fat and 
meat byproducts of cattle, floats, hogs, 
horses, poultry, and sheep has been 
established. 

The scientific data reported and other 
relevant material have been evaluated, 
and it has been determined that the 
pesticide may be safely used in 
accordance with the provisions of the 
experimental use permits. Accordingly, 
the feed additive regulation is 
established as set forth below. 

Any person adversely affected by this 
regulation may, on or before December 
21,1981, file written objections with the 
Hearing Clerk at the address given 
above. Such objections should be 
submitted in quintuplicate and specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 


legally sufficient to justify the relief 
sought 

As required by Executive Order 12291, 
EPA has determined that this rule is not 
1 **Major" rule and therefore does not 
require a Regulatory Impact Analysis. In 
addition, the Offioe of Management and 
Budget (OMB) has exempted this rule 
from the OMB review requirements of 
Executive Order 12291, pursuant to 
•ection 8(b) of that Order. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 98- 
534,94 Stat. 1164, 6 U.S.C 601-612), the 
Administrator has determined that the 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have significant 
economic impact on a substantial 
number of smaU entitles. A certification 
statement to this effect was published in 
the Federal Regisler of May 4.1981 (46 
FR 24950). 

Effective on: November 2a 1981. 

(Sec. 409(c)(1). 72 Stat 1785 (21 U.aC 
348{cMl))) 

Doted: November la 1981. 

Edwin L )ohnsofi, 

Dtnetor, Office ofPesUdde Programs, 

PART 561—TOLERANCES FOR 
PESnCIOES IN ANIMAL FEEDS 
ADMINISTERED BY THE 
ENVIRONMENTAL PROTECTION 
AGENCY 

Therefore, 21 CFR Part 561 is 
amended by establishing a new S 561.93 
to read as follows: 

8 561.99 1-(4-Ch«orophef>oxyy-3,9- 
dimethy1-1-<1H-1,2,4-trlazo1-1-yf)-2- 
t>Ut 800 fW. 

(a) Tolerances are established for the 
combined residues of the fimgicide 1-{4- 
chlorophenoxy)-33Hdimethyl-l-(l//-lr^4- 
triazol-l-yl)-2-butanone and its 
metabolite beta-{4-chIorophenoxy)- 
a)pha-(l.l-dimethyIethyl)«H-l,2,4-^azol- 
1-ethanol in or on apple pomace at 4 
parts per million (ppm), grape pomace at 
3 ppm and raisin waste at 7 ppm 
resulting from the application of the 
fungicide in accordance with the 
provisions of experimental use permits 
that expire December 31.1982. 

(b) Residues in apple pomace not in 
excess of 4 ppm, in grape pomace not In 
excess of 3 ppm. and in raisin waste not 
in excess of 7 ppm resulting from the use 
described In paragraph (a) of this 
section remaining after expiration of the 
experimental use programs will not be 
considered actionable if the pesticide is 
legally applied during the term of, and in 
accordance with, the provisions of the 
experimental use permit and feed 
additive tolerances. 
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(c) Mobay Chemical Corporation shall 
immediately notify the En^onmental 
Protection Agency of any findings from 
the experimental use that have a bearing 
on safety. The firm shall also keep 
records of distribution and performance 
and on request make the records 
available to any authorized officer or 
employee of the Environmental 
Protection Agency of the Food and Drug 
Administration. 

(PR Dm, PM tl-ts-tl; M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Offica of Aaaiatant Secretary for 
Hoiiaino--Federal Housing 
Commissioner 

24 CFR Part 201 
(Dodcst Na R-S1-S48] 

Mortgage Insurance and Home 
Improvenoent Loans; Changes In 
Interest Rates 

AQ6HCY: Department of Housing and 
Urban Development. FHC. 

ACnoN: Final rule. 

summary: This change in the 
regulations decreases the HUD/FHA 
maximum allowable finance charge on 
Title I property improvement mobile 
home loans, combination and n^obile 
home lot loans, and historic 
preservation loans. This action by HUD 
is designed to bring the maximum 
interest rate and financing charges on 
HUD/FHA-insured loans into line with 
market rates and help assure an 
adequate supply of and demand for 
FHA financing. 

EFFEcmn date: November 20,1961. 

FOR FURTHER INFORMATION CONTACT. 
John L Brady, Director. Office of Title I 
Insured Loans, Office of Single Family 
Housing, Department of Housing and 
Urban Development. 451 7th Street, 
aw.. Washington. D.C 20410 (202-755- 
6660), 

SUPPtEMENTARY INFORMATION: The 
following miscellaneous amendments 
have been made to this chapter to 
decrease the maximum interest rate 
which may be charged on loans insured 
bv this D^artmenL Maximum finance 
charges on mobile home loans and 
property improvement loans have been 
lowered hrom 20.00 percent to 19.00 
percent and the finance charge on 
combination loans for the purchase of a 


mobile home and a developed or 
undeveloped lot has been lowered from 
19.50 percent to 18.50 percenL The 
maximum charge on historic 
preservation loans has been lowered 
brora 2a00 to 19.00 percent 

The Secretary has determined that 
such changes are immediately necessary 
to meet the needs of the market and to 
prevent speculation in anticipation of a 
change, in accordance with bis authority 
contained in 12 U.S.C 1709-1. as 
amended The Secretary has, therefore, 
determined that advance notice and 
public comment procedures are 
unnecessary and that good cause exists 
for making this amen^ent effective 
Immediately, 

A Finding of Inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
%vith HUD's environmental procedures. 

A copy of this Finding of Inapplicability 
will be available for public inspection 
during regular business hours in the 
Office of Rules Docket Clerk. Office of 
General Counsel Room 5218, 

Department of Housing and Urban 
Development 451 7th Street S.W., 
Washington. D.C 204ia 

Accordingly, Chapter n is amended as 
follows; 

PART 201—PROPERTY 
IMPROVEMENT AND MOBILE HOME 
LOANS 

Subgart A—Eligibility Requirefnents— 
Property Improvenoent Loans 

1. Section 201.4(a) Is revised to read as 
follows: 

(20M Financing charges. 

(a) Maximum financing charges. The 
maximum permissible financing charge 
exclusive of fees and charges as 
provided by paragraph (b) of this section 
which may he directly or indirectly paid 
to, or collected by. the insured in 
connection %vith the loan transaction, 
shall not exceed 19.00 percent annual 
rate. No points or discounts of any kind 
may be assessed or collected In 
connection %vith the loan transaction. 
Finance charges for individual loaru 
shall be made in accordance with tables 
of calculation issued by the 
Commissioner. 


Subpart B—Eligibility Requirtments— 
Mobile Home Loans 

2. Section 201.S40(a) Is revised to read 
as follows: 


S 201.540 Financing charges. 

(a) Maximum financing charges. The 
maximum permissible flnanc^ charge 
which may be directly or indirectly paid 
to, or collected by. the insured in 
connection with the loan transaction, 
shall not exceed 19.00 percent simple 
interest per aimum. No points or 
discounts of any kind may be assessed 
or collected in cormection with the loan 
transaction, except that a one percent 
origination fee may be collected from 
the borrower. If assessed, this fee must 
be included in the finance charge. 
Finance charges for individual loans 
shall be made in accordance with tables 
of calculation issued by the 
Commissioner. 

• • • • • 

Subpart D—Eligibility Requirements— 
Combination and Mobile Home Lot 
Loans 

3. Section 201.1511. paragraph (a)(1) is 
revised to read as follows: 

1201.1511 Financing chargee. 

(a) Maximum financing charges, • * • 
(1) 18.50 percent per annum. 

• • • • • 

Subpart E—Eligibility Requirements— 
Historic Preservation Loans 

4. Section 201.ie25(a) is revised to 
read as follows: 

1201.162S Financing Charges. 

(a) Maximum financing charges. The 
maximum permissible financing chaige, 
exclusive of fees and charges as 
provided by paragraph (b) of this 
section, which may directly or 
indirectly paid to. or collected by the 
insured in connection with the loan 
transaction, shall not exceed a 19.00 
percent annual rate. No points or 
discounts of any kind may be assessed 
or collected in connection with the loan 
transaction. Finance charges for 
individual loans shall be made in 
accordance with tables of calculation 
issued by the Commissioner. 

• • • • • 

(Section 3(sl 62 Slat 113; 12 USC K09-1: 
SecUon 7 ol the Oeportroent of Housing and 
Urban Development Act. 42 USC 3S34(d)) 
btuod at Washington, D.C, November 13. 
1661. 

Philip D. Winn, 

AssUtant Secretary for Housing Foderat 
Housing Commissioner. 

(in Doc fi.oasai FM it-is-at. ms moJ 
SiOlNO coot 4210-01-41 
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24 CFR Parts 203, 205,207,213,220, 
221, 232, 234, 235, 236, 241,242, and 
244 

lOocfctt Na R-61-S47I 

Mortgage Insurance Loans; Changes 
In Interest Rates 

AOEHCY; Deportment of Housing and 
Urban Development, FHC. 

AcnoM: Final rule. 

summary: This change in the 
regulations decreases the HUD/FHA 
interest rates on insured home, profect, 
and Title X land development loans. 

This action by HUD Is designed to bring 
the maximum interest rates into line 
with other competitive market rates and 
help assure an adequate supply of and 
demand for FHA financing. 

CFFECTTVE DATE: November 16.1981. 

FOR FURTHER INFORMATION CONTACT: 
John N. Dickie, Director, Financial 
Analysis Division, Office of Financial 
Management, Department of Housing 
and Urban Development, 451 7th Street, 
SW.. Washington. D.C 20410 (202-426- 
4667). 

SUPPLEMENTARY INFORMATION: The 

following amendments have been made 
to this chapter to decrease the maximum 
interest rate which may be charged on 
loans insured by this Department. The 
maximum interest rale on HUD/FHA 
insured home mortgage insurance 
programs has been lowered from 16.50 
percent to 15.50 percent for level 
payment (including operative builder) 
and graduated payment home loan 
programs (CPM). For insured 
multifumily prefect mortgage loan 
programs, the maximum interest rate 
has been lowered from 17.50 percent to 
16.50 percent. The maximum interest 
rate for multifamily construction and 
Title X land development loans has 
l)een lowered from 21.00 percent to 19.00 
percent 

The Secretary has determined that 
such changes are immediately necessary 
to meet the needs of the market and to 
prevent speculation in anticipation of a 
change. In accordance with his authority 
contained in 12 U.S.C. 1709-1, as 
amended. The Secretary has. therefore, 
determined that advance notice and 
public comment procedures are 
unnecessary and that good cause exists 
for making this amendment effective 
immediately, 

A Finding of Inapplicability with 
respect to the National Environmental 
Policy Act of 1969 has been made in 
accoi^ance with HUD's environmental 
procedures. A copy of this Finding of 
Inapplicability will be available for 
public inspection during regular 


business hours in the Office of Rules 
Docket Clerk, Office of General Counsel, 
Room 5218. Department of Housing and 
Urban Development. 451 7th Street. 

SW., Washington. D.C 20410. 

Accordingly, Chapter n is amended as 
follows: 

PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 

Subpart A— Eligibility Requtrementa 

1. Section 20320 paragraph (a) is 
revised to read as follows: 

} 203.20 Maximum Interest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 16,1981, the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 

2. Section 203.45 paragraph (b) is 
revised to read as follows: 

i 203.45 EUgibItity of graduated payment 
mortgages. 

• • • • • 

(b) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
cximmitment was received by the 
Secretary before November 16,1981, the 
mortgage may bear Interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 

3. Section 203.46 paragraph (c) is 
revised to read as follows: 

{ 203.46 ENgiblllty of modified grsdusted 
payment mortgages. 

• • • • • 

(c) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 16^ 1981. the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 


PART 205—MORTGAGE INSURANCE 
FOR LAND DEVELOPMENT 

Subpart A—Eligibility Requirements 

4. Section 205.50 is revised to read as 
follows: 


S 203,50 Maximum Interest rate. 

(a) Effective on or afler November 16. 
1981, the mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 19.00 percent per annum. 
Application for conditional or firm 
commitments received on or after 
November 16,1981 will be processed at 
the 19.00 percent rate, with the 
exception of applications submitted 
pursuant to enexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee, 

• • • • • 

PART 207—MULTIFAMILY HOUSING 
MORTGAGE INSURANCE 

Subpaii A—Eligibility Requirements 

5. Section 207.7 paragraph (a) is 
rexised to read ns follows: 

{ 207.7 Maximum Interest rate. 

(a) Effective on or after November 16, 
1981, the mortgage shall bear Interest at 
the role agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent financing: 

(2) 19.00 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16,1981 will be processed at 
the rates specified above, ^th the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rale was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 
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PART 213-COOPERATIVE HOUStNQ 
MORTGAGE INSURANCE 

Subpart A^EliglbUty Requirements— 
Projects 

a. Section 213.10 paragraph (a) is 
revised to read as follows: 

§ 213.10 Maximum Interest rate. 

(a) Effective on or after November 10. 
1981. the mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respixt to permanent financing: 

(2) 19UX) percent per annum with 
respect to construction fuiancing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitmenU received on or after 
November 16. 1961 will be processed at 
the rates spedfied above, with the 
exception of applications submitted 
pursuant to unexpirad site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


Subpart C—Ellglblltty Requfrementa— 
individual Propartlea Released From 
Project Mortgage 

7. Section 213.511 paragraph (a) is 
revised to read as follows: 

{ 213.611 Maximum Hitsfest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 26,1961. the 
mortgage may bear interest at the 
maximum rate In effect at the time of 
application. 

• • • • • 

PART 220—URBAN RENEWAL 
MORTGAGE INSURANCE AND 
INSURED IMPROVEMENT LOANS 

Subpart C—EligibHIty Requirements— 
Projects 

8 . Section 220.576 paragraph (a) Is 
revised to read as follows: 


S 220.576 Maximum Intsfssi rats. 

(a) Effective on or after November 16, 
1981 • the mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent financing: 

(2) 19i)0 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16.1961 will be processed at 
the rates specified above, the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments. Issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rales, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 

• • • • • 


PART 221—LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE 

Subfwt C—Ebgibiilty Requirements— 
Moderate Income Projects 

9. Section 221.S16 paragraph (a) is 
revised to read as fellows: 

{221.51S Maximum Intsrsst rats. 

(a) Effective on or after November 16. 
1961, the mortgage shall bear interest at 
the rste agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent financing; 

(2) 19.00 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for oofiditional or firm 
commitments received on or after 
November 16,1981 will be processed at 
the rates specified above, with the 
exception of applications submitted 
pursuant to unexpired site appioUal and 
maricet analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
efiective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon 1^ the parties. Notwithstanding 


these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 232—NURSING HOMES AND 
INTERMEDIATE CARE FACILITIES 
MORTGAGE INSURANCE 

Subpart A—Eligibility Requirements 

la Section 232.29 paragraph (a) is 
revised to read as follows: 

§ 232.29 Maximum Intsrsst rats. 

(a) Effective on or after November 16, 
1981, the mortgage shall bear interest at 
(he rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent financing; 

(2) 19.00 percent per armum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16.1961 will be processed at 
the rates specified above, with the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate, in these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new low^ rate if 
requested by the mortgagee. 


Subpart C—EligibUHy Rsqulrsmsnt— 
Supplemental Loans To Finance 
Purchase and Installation of Rre 
Safety Equipment 

11 . Section 232.560 paragraph (a) is 
revised to read as follows: 

i 232.SS0 Maximum Interest rste. 

(a) On or after November 16.1981, the 
loan shall bear interest at the rate 
agreed upon by the lender and the 
borrower, which rale shall not exceed 
16.50 percent per annum, with the 
exception of applications submitted 
pursuant to feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
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upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rale if 
requested by the mortgagee. 


PART 234—CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE 


Subpart A—Eligibility Requirements— 
Individually Owned Units 

12. Section 234.29 paragraph (a) is 
revised to read as follows: 

{ 234.29 Maximum interest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rote shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 16,1961, the 
mortgage may bear interest at the 
maximum rate In effect at the time of 
application. 

• • • • • 

13. Section 234.75 paragraph (b) is 
revised to read as follows: 

{ 234.75 Eligibility of graduated payment 
mortgages. 


(b) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 16.1901. the 
mortgage may bear interest at the 
maximum rate in effect ut the time of 
application. 

• • • • • 

14. Section 234.76 paragraph (c) is 
amended to read as follows; 

{ 234.76 EUgibUtty of modified graduated 
payment mortgatges. 

• • • • • 

(c) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 15.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before November 16.1981, the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 

Subpart D—Eligibility Requirements— 
Rehabilitation Sales Projects 

15. Section 235.540(a) is revised to 
read as follows: 

{ 2354140 Maximum Interest rate. 

(a) On or after November 16.1981 the 
loan shall bear interest at the rote 
agreed upon by the lender and the 
borrower, which rate shall not exceed 
16.50 percent per annum, with the 
exception of applications submitted 
pursuant to feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these*' 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 

• • • • • 

PART 236—MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENTS FOR RENTAL PROJECTS 

Subpart A—Eligibility Requirements 
for Mortgage Insurance 

16. Section 236.15(a) Is revised to read 
as follows: 

f 238.1S Maximum interest rate. 

(a) Effective on or after November 16. 
1981, the mortgage shall bear interest at 
the rate agreed upon the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent fmancing: 

(2) 19.00 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16,1981 will be processed at 
the rates specified above, with the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 


these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 241—SUPPLEMENTARY 
FINANCING FOR INSURED PROJECT 
MORTGAGES 

Subpart A—Eligibility Requirements 

17. Section 241.75 is revised to read as 
follows: 

{ 241.75 Maximum interest rate. 

(a) Effective on or after November 16, 

1981, the mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rale shall not 
exceed: 

(1) 16.50 percent per annum with 
respect to permanent financing: 

(2) 19.00 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16,1961 will be processed at 
the rates spedHed above, i^th the < 

exception of applications submitted i 

pursuant to unexpired site appraisal and I 
market analysis (SAMA) or feasibility ^ 

letters, or outstanding conditional or 1 

firm commitments, issued prior to the i 

effective date of the new rate. In these 
instances, applications will be « 

processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be | ^ 
processed at the new lower rate if 
requested by the mortgagee. , 

• • • • • 

PART 242—MORTGAGE INSURANCE 
FOR HOSPITALS , 

Subpaii A—Eligibility Requirements 

18. Section 242.33(a) is revised to read 
as follows: 

f 242.33 Maximum interest rate. 

(a) Effective on or after November 16, 

1981, the mortgage shall bear interest at 
the rate agreed upon by the mortgagee I 
and the mortgagor, which rate shall not | 
exceed; I 

(1) 16.50 percent per annum with J 

respect to permanent financing: | 

(2) 19.00 percent per annum with i 

respect to construction financing prior to I 
and including the cutoff date for cost ' 

certification. 

Applications for conditional or firm . 

commitments received on or after 
November 16,1961 will be processed at 
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the rates specifled above, with the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
Hnn commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 244-^ORTQAGE INSURANCE 
FOR GROUP PRACTICE FACILITIES 

Subpart A—Eilgibnity Requirements 

19. Section 244.45(a) is revised to read 
as follows: 

} 244.45 Maximum knterest rate. 

(a) Effective on or after November 16. 
1981, the mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed: 

(1) 16.50 percent per annum with 
resp>i^ to permanent financing: 

(2) 19i)0 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after 
November 16.1961 will be processed at 
the rates specified above, with the 
exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these excepfions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 

• • • • • 

(Sf!C. S(a). 62 Slat 113; 12 U.S.C 1709-1; 
section 7 of the Department of Housing and 
Urban Development Act 42 U.S.C 3S35(d)) 
issued at Washington. D.C.. November 13, 
1981. 

PhiUp D. Wkm. 

A&sistQiit Secretary for Housing—-Federal 
Housing Commissioner. 
pa Ooe. ts-sM nitS it-is-e): aa 
saxiNO cone 4sie-et-ai 


VETERANS ADMINISTRATION 
3dCFRPart36 

Decrease In Maximum Permissible 
Interest Rates on Guarenteed Mobile 
Home Loans. Home and Condominium 
Loans, and Home Improvement Loans 

aoemcy: Veterans Administration. 
action: Final regulations. 

SUMMAmr: The VA (Veterans 
Administration) is decreasing the 
maximum interest rates on guaranteed 
mobile home unit loans, lot loans, and 
combination mobile home unit and lot 
loans. In addition, the maximum interest 
rates applicable to home and 
condominium loans, and to homo 
improvement and energy conservation 
loans are also decreased. These 
decreases in interest rates are possible 
because of recent improvements in the 
availability of funds in various credit 
markets, llie decrease in the interest 
rates will allow eligible veterans to 
obtain loans at a lower monthly cost 
EFFECnve date: November 16.1981. 

FOR FURTNCR INFORMATION CONTACT: 

Mr. George D. Moennan, Loan Guaranty 
Service (264), Department of Veterans 
Benefits, Veterans Administration, 810 
Vermont Avenue, N.W.. Washington, 
D.C 20420 (202-389-3042). 
8UPPIXMENTARY INFORMATION: The 
Administrator is required by section 
1619(0, title 36, United States Code, to 
establish maximum interest rates for 
mobile home loans guaranteed by the 
VA as he finds the mobile home loan 
capital markets demand. Recent market 
indicators—including the prime rate, the 
general decrease in interest rates 
chaiged on conventional mobile home 
loans, and the decrease of other short¬ 
term and long-term interest rates—have 
shown that the mobile home capital 
markets have improved. It is now 
possible to decrease the Interest rates 
on mobile home unit loans, lot loans, 
and combination mobile home unit and 
lot loans while still assuring an 
adequate supply of funds from lenders 
and investors to make these types of VA 
loans. 

The Administrator is also required by 
section 1603(c). title 38, United States 
Code, to establish maximum interest 
rates for home and condominium loans 
and for loans for home improvement 
purposes. Market indicators similarly 
favor reductions in the maximum 
interest rates for these types of loans. 
These lower interest rates should assist 
more veterans in the purchase of homes 
and condominiums or to obtain 
improvement loans because of the 


decrease in the monthly loan payments 
for principal and interest. 

llie Administrator's statutory 
authority to establish interest rates has 
been delegated by 38 CFR 2.6(b)(3) to 
the Chief Benefits Director. Deputy Chief 
Benefits Director, or person authorized 
to act for them. 

Regulatory Flexibility Act/Execudve 
Order 12291 

For the reasons discussed in the May 
7,1961 Federal Register. (46 FR 25443). it 
has previously been determined that 
final regulations of this type which 
change the maximum interest rates’for 
loans guaranteed, insured, or made 
pursuant to chapter 37 of title 38. United 
States Code, are not subject to the 
provisions of the Regulatory Flexibility 
Act, 5 U.S,C 601-612. 

These regulatory amendments have 
also been reviewed under the provisions 
of Executive Order 12291. The .VA finds 
that they are not ''major rules" as 
defined in the Order. The existing 
process of informal consultation among 
representatives with the Executive 
Office of the PresidenL OMB, the VA 
and the Department of Housing and 
Urban Development has been 
determined to be adequate to satisfy the 
intent of this Executive Order for this 
category of regulations. This alternative 
consultation process permits timely rate 
adjustments with mitral risk of 
premature disclosure. In summary, this 
consultation process will fulfill the 
intent of the Executive Order while still 
permitting compliance with statutory 
responsiMlities for timely rate 
adjustments and a stable flow of 
mortgage credit at rates consistent with 
the market 

These final regulations come within 
exceptions to the general VA policy of 
prior publication of proposed rules as 
contained In 38 CFR 1.12. The 
publication of notice of a regulatory 
change in the VA maximum interest 
rates for VA guaranteed, insured or 
direct loans would deny veterans the 
benefit of lower Interest rates pending 
the final rule publication date which 
would necessarily be more than 30 days 
after publication in proposed form. 
Accordingly, it has been determined that 
publication of proposed regulations 
prior to publication of final regulations 
is impracticable, unnecessary, and 
contrary to the public interest 

The official program numbers and 
titles of VA programs affected by this 
action as set forth in OMB Circular A- 
89. Catalog of Federal Domestic 
Assistance, are 64.113, Veterans 
Housing—Direct Loans and Advances. 
64.114, Veterans Housing—Guaranteed 
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and Insured Loans, and 04.119, Veterans 
Housing—Mobile Home Loans. 

These regulations are adopted under 
authority granted to the Administrator 
by sections 210(c). 1803(c)(1). 1811(d)(1), 
and 1819(f) and (g) of title 38, United 
States Ck^e and delegated to the 
undersigned by 38 CFR 2.6(b)(3). The 
regulations are clearly within that 
statutory authority and are consistent 
with Coneressional intent 

These decreases are accomplished by 
amending {$ 36.42t2(a)(l). (2). and (3). 
and 36.4311(8). (b). and 36.4S03(a). title 
38, Code of Federal Regulations. 

Approved: November 13.1981. 

By direction of the Administrator. 

Dorothy L Startnick. 

Chief Benefits Director. 

PART 36—LOAN GUARANTY 

1. In § 36.4212. paragraph (a) is 
revised as follows: 

138.4212 Interest rates and late charges. 

(a) The interest rate charged the 
borrower on a loan guaranteed or 
insured pursuant to 38 U.S.C 1819 may 
not exceed the following maxima except 
on loans guaranteed or insured pursuant 
to guaranty or insurance commitments 
issued by the Veterans Administration 
prior to the respective effective date: (38 
U.S.C 1819(f)) 

(1) Effective November 16.1981.18V4 
percent simple interest per annum for a 
loan which finances the purchase of a 
mobile home unit only, 

(2) Effective November 16.1981.18 
percent simple interest per annum for a 
loan which Hnances the purchase of a 
lot only and the cost of necessary site 
preparation, if any. 

(3) Effective November 10,1981,18 
percent simple interest per annum for a 
loan which will finance the 
simultaneous acquisition of a mobile 
home and a lot and/or the site 
preparation necessary to make a lot 
acceptable as the site for the mobile 
home. 

• • • • • 

2. In S 36.4311, paragraphs (a) and (b) 
are revised as follows: 

§ 36.4311 Interest rates. 

(a) Excepting loans guaranteed or 
Insured pursuant to guaranty or 
insurance commitments Issued by the 
Veterans Administration which specify 
an interest rate in excess of ISV^t per 
centum per annum, effective November 
16,1981, the interest rate on any home or 
condominium loan guaranteed or 
insured wholly or in part on or after 
such date may not exceed 15V^ per 
centum per annum on the unpaid 
principal balance. (38 U.S.C. 1803(cJ(l)) 


(b) Effective November 16,1981, the 
interest rate on any loan solely for 
energy conservation improvements or 
other alterations, improvements or 
repairs which is guaranteed or insured 
wholly or in part on or after such date 
may not exceed 17 per centum per 
annum on the unpaid principal balance. 
(38 U.S.C 1803(c)(1)) 

• • • • • 

3. In § 36.4503. paragraph (a) is 
revised to read as follows: 

136.4503 Amount and amortization. 

(a) The original prindpal amount of 
any loan made on or after October 1, 
I960, shall not exceed an amount which 
bears the same ratio to $33,000 as the 
amount of the guaranty to which the 
veteran is entitled under 38 U.S.C 1810 
at the time the loan is made bears to 
$27,500. This limitation shall not 
preclude the making of advances, 
othenvise proper, subsequent to the 
making of the loan pursuant to the 
rovisions of { 36.4511. Except as to 
ome improvement loans, loans made 
by the Veterans Administration shall 
bear interest at the rate of 15H percent 
per annum. Loans solely for the purpose 
of energy conservation improvements or 
other alterations, improvements, or 
repairs shall bear interest at the rate of 
17 percent per annum, (38 U,S.C 
1811(d)(1) and (2)(A)) 

• • • • • 

(38 us e 210(c). 1803(c)(1). lOII(dHl). 1819 
(l)«nd(s)) 

in Doc. Flkd ll-tMl: 

numo cooc 


38 CFR Parts 6 and 8 

United States Government Life 
Insurance and National Service Ufa 
Insurance; Interest Rates and 
Dividends 

agency: Veterans Administration. 
action: Final regulations. 

SUMMARY; The Veterans Administration 
is issuing new sections to allow higher 
interest rates to be paid to benefleiaries 
of USGU (United States Government 
Life Insurance) and NSLl (National 
Service Life Insurance] where the 
proceeds are paid in equal monthly 
installments over a limited period of 
months. An amendment is also issued to 
authorize the payment of dividends for 
Veterans’ Reopened Insurance prefixed 
by J, JR or JS. and for RS and W 
insurance. These regulation changes are 
necessary to make the regulations 
conform to legislation. 

EFFECTIVE DATE; November 28,1979 
except that the amendment to 38 CFR 


826(a)(3] concerning the payment of 
dividends on insurance issued under 38 
U.S.C 723(b) is elective May 24,1974. 

FOR FURTHER INFORMATION CONTACT. 
Mr, Robert W. Carey. Assistant Director 
for Insurance. Veterans Administration 
Regional Office and Insurance Center, 
P.O. Box 8079, Philadelphia, PA 19101 
(21S-951-5360). 

SUPPtCMENTARY INFORMATION; On 
pages 27361 and 27362 of the Federal 
Register of May 19,1981 there was 
published a notice of proposed 
regulatory development to issue 
regulations concerning interest rates and 
dividends. Interested persons were 
given 30 days in which to submit written 
comments, suggestions, or objections 
regarding the proposed regulations. 

No written objections have been 
received and the proposed regulations 
are hereby adopted with one change. 
Section 8.26(a)(3) is amended to read 
’’Issued under sections 704(c) and 722(a) 
of title 38, United States C(^e; ***.** 
Section 723(b) is omitted since dividends 
are payable on RS and W insurance 
issued under this section as authorized 
by Pub. L 93-289. 

The agency has determined that these 
proposed regulations are nomnajor in 
accordance with the requirements of 
Executive Order 12291 ^cause they will 
not have any significant effects on the 
economy nor will they cause an increase 
in costs or prices. 

The Administrator hereby certifies 
that this final rule will not have a 
significiant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-602. 
Pursuant to 5 U.S.C. e05{b). this final 
rule Is therefore exempt from the initial 
and final regulatory flexibility analyses 
requirements of sections 603 and 604. 

’The reason for this certification is that 
these rules, almost exclusively, affect 
only a small segment of the veteran 
population and insurance recipients. 

’They will therefore have no significant 
direct impact on small entities. 

The proposed regulations, as 
amended, are adopted and are set forth 
below. 

Approved: October 36 19B1. 

Robert P. Nimroo, 

Administrator, 

The Veterans Administration is 
emending 38 CFR Parts 6 and 8 as set 
forth below: 
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part 6—united states 

GOVERNMENT UFE INSURANCE 
JSJS (AmendedI 

1. Section 8.58 is amended by adding 
the words “or her** after the words “his** 
and “him” in the first sentence. 

{6.80 (Amended] 

2. Section 6.80 is amended by adding 
the words ”or her” after the word ”his** 
in the third sentence 

{6.62 (Amendad] 

3. Section 6.82 Is amended by 
removing the word **his” and adding the 
words “such per8on*s** In the first 
sentence and adding the citation '*(38 
US.C. 718)” as the end of paragraph (a). 

4. Section 6.69c is added as follows: 

{ 6A9c Hioher interest rates for amounts 
payable to beneficiaries. 

Notwithstanding section 744, title 38. 
United States Code, where the 
beneficiary of an Insurance policy 
issued in accordance with the provisions 
of subchapter 0, chapter 19. title 38, 
United States Code receives the 
proceeds of such policy under a 
settlement option under which such 
proceeds are paid in equal monthly 
installments over a limited period of 
months, the interest that may be added 
to each such installment may be ot a 
rate that is higher than the interest rate 
prescribed in section 744 and that is 
established by the Administrator as, 
from time to lime, <(he Administrator 
dciermlnes to be administratively and 
actuaiially sound for the program of 
insured concerned. Such higher rates 
will be paid on the unpaid balance of 
such monthly installments. (38 U.S.C. 

761) 

{ 6.70 (Amencledi 

5. Section 8.70 is amended by adding 
the words ”or her” after the word “his”. 

PART 8—NATIONAL SERVICE UFE 
INSURANCE 

6. In Part 8, { 8.28(a)(3) is revised us 
follows: 

{8.26 How paid. 

(a) Except as hereinafter provided in 
this paragraph, a National Service Life 
Insurance policy shall participate In and 
receive such dividends from gains and 
savings as may be determined by the 
Administrator of Veterans Affairs. 
Dividends becoming payable after 
lanuary 1.1952. shall be payable on the 
date preceding the anniversary of the 
policy unless the Administrator shall 
declare them payable on some other 


date. Dividends are not payable on 
insurance: 

• • • • • 

(3) Issued under sections 704(c) and 
72^a) of title 38. United States C^de; (38 
U.S.C 723(b) and 725) 

• • • • • 

7. Section 6.82 is added as follows: 

{ 8.82 Highaf Interest rates for amounts 
payable to beneficiaries. 

Notwithstanding sections 702.723 and 
725 of title 38. United States Code, if the 
beneficiary of an insurance policy 
receives the proceeds of such policy 
under a settlement option under which 
such proceeds are paid in equal monthly 
installments over a limited period of 
months, the Interest that may be added 
to each such Installment may be at a 
rate that is higher than the interest rate 
prescribed in the appropriate section of 
subchaplcr 1 of chapter 19 of title 36, 
United Stales Code. *rhe Administrator 
may from time to time establish a higher 
interest rate under the preceding 
sentence only in accordance with a 
determination that such higher rate is 
administratively and actuaiially sound 
for the program of insurance concerned. 
Any such higher interest rate shall be 
paid on the unpaid balance of such 
monthly installments. (38 U.S.C 726) 

in ObCL St-33S» FM IWts-ai. S45 •m] 

mtUNo cooc sno-eMi 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(A-4-fRL 1971-7J 

Approval and Promulpation of 
Implementation Plana; Kentucky: 
Permit and Exemption Fees 

AGENCY: Environmental Protection 
Agency. 

action: Final rule. 

suMMAFtv: As required by section 
110(a)(2KK) of the Clean Air Act, the 
Commonwealth of Kentucky has 
submitted for approval to EPA a Slate 
Implementation Plan (SIP) establishing 
Permit and Exemption Fees. EPA hereby 
approves this SIP. A copy of the SIP is 
available to the public as noted below. 
OATES: lliis action will be effective 
January 19.1982, unless notice is 
recciv^ within 30 days that someone 
wishes to submit adverse or critical 
comments. 

ADDRESSES: Copies of the materials 
submitted by the State may be 


examined during normal business hours 
at the following locations: 

Public Information Reference UniL 
Library Systems Branch, 
Environmental Protection Agency, 401 
M Street. SW^ Washington, D.C. 

20460 

Library, EPA, Region IV, 345 Courtland 
Street NE.. Atlanta. Georgia 30365 
Office of the Federal Register, Room 
8401,1100 L Street NW.« Washington. 
D.C. 20005 

Division of Air Pollution control 
Kentucky Department for Natural 
Resources and Environmental 
Protection, 18 Reilly Road. Bldg. 2, 

Fort Boone Plaza. Frankfort Kentucky 
40601 

FOR FURTHER INFORMATION CONTACT: 

Mr. Drew Peake. Air Programs Branch, 
EPA, Region IV at the above address 
and telephone number 404/881-2864 or 
FTS 257-2864. 

SUPPLEMENTAL INFORMATION: Under 
section 110(a)(2)(K) of the Clean Air Act 
(the Act], States must submit a State 
Implementation Plan which provides for 
permit and exemption fees to be levied 
against major stationary sources. 
Kentucky has adopted a regulation 
establishing such a plan which satisfies 
this requirement of the Act The basic 
requirements for a SIP in general are 
outlined in section 100(a)(2) of the Clean 
Air Act and EPA regulations at 40 CFR 
51. Subpart B. On June 10,1961. the 
Kentucky Department for Natural 
Resources and Environmental Protection 
submitted the Permit and Exemption Fee 
SIP to EPA for approval The Permit and 
Exemption Fees are required to cover 
the cost of processing the applications. 
The fees assessed under this plan are 
filing fees, construction permit fees, 
operating permit fees, duplicate permit 
fees, and exemption fees. For the 
purpose of assessing these fees. 
Kentucky defines throe categories of 
sources. Category I includes all sources 
subject to the Prevention of Significant 
Deterioration (PSD) requirements. The 
highest fees are assessed to this group in 
order to recover the increased cost 
associated with the engineering 
determinations necessary for permits. 
Category 11 sources are not subject to 
PSD regulations but include all other 
major sources (potential to emit more 
than 1(X) tons/year). The fees assessed 
to Category 11 sources reflect the lower 
level of activity required for a non-PSD 
review. Category lU sources include all 
other sources. The processing 
requirements are very limited for this 
group, and the fees assessed are 
minimal EPA has reviewed the SIP and 
finds that it satisfies the guidelines. 
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Action: FPA today approves the 
Kentucky Permit and ^emplion Fee 
SIP. This is being done without prior 
proposal because the SIP Is 
noncontroversiai. based on ac^pted 
procedures, has limited impact* uik! no 
comments are expected. 1*^6 public 
should be advised that this action will 
be cffeclive January 19* 1062. However, 
if notice is received within 30 days that 
someone wishes to submit adverse or 
critical comments, this action will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice %vill withdraw the final 
action and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period. 

Under Section 307(b)(1) of the Clean 
Air Act. Judicial review of EPA'a 
approval of this revision is available 
only by the filing of a petition for review 
in the United States Court of Appeals 
for the appropriate circuit on or before 
January 19.1982. Under section 307(b)(2) 
of the Clean Air Act, the requirements 
which are the subject of today*s notice 
may not be challenged later in dvil or 
criminal proceedings brought by EPA to 
enforce these requirements. 

Pursuant to the provisions of 5 U.S.C 
section 60S(b) I hereby certify that the 
attached rule will not have a significant 
economic impset on a substantial 
number of small entities. This action 
only approves state actions. It Imposes 
no new requirements. 

Under Executive Order 12291. EPA 
must Judge whether a regulation is major 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
regulation is not major because it merely 
ratifies State actions and imposes no 
new requirements on sources. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

Incorporation by reference of the 
State Implementation Plan for the 
Commonwealth of Kentucky was 
approved by the Director of the Federal 
Register on July 1,1981. 

(Sec. 110 of the Ocan Air Act (42 VS,C, 

7410)) 

Dated: November 1Z 1981. 

Anna M. Gorvuch, 

Adnunutrator, 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter L Title 40. Code of 
Federal Regulations, is amended as 
follows: 


Subpart S—Kentucky 

In S 52.920, poragraph (c) Is amended 
by adding subparagraph (24) as follo%vs: 

i 52.920 Identificstion of plan. 

• • • • • 

(c) The plan revisions listed below 
were submitted on the dates specified. 

• • • • • 

(24) Provision for permit and 
exemption fees, submitted on June 10, 
1961, by the Kentudey Department for 
Natural Rcrsources and Environmental 
Protection. 

IPS Doc. ti-nsai Pii«i ii-tvai: »4 r 
veuno CODE is io-as-ii 


40 CFR Part 52 

(Docket No. AH300FWV; A-3-FRL 1971-5) 

Approval of Revision of the West 
VlrQlnla State Implementation Plan 

AOCHCY: Environmental Protection 
Agency. 

AcnOH: Final rule. 

SUMMAflY: On August 14.1980 at 45 FR 
54042, EPA approved, with certain 
conditions. West Virginia's revised Slate 
Implementation Plan (SIP) for the 
attainment of air quality standards. One 
of the conditions ^A established was 
that West Virginia submit a test method 
for Regulation XXIIl to EPA as a SIP 
revision. Regulation XXin limits volatUe 
organic compound emissions from bulk 
gasoline terminals and a test method Is 
needed to make it enforceable. EPA has 
received this test method from West 
Virginia and has determined that West 
Virginia has met the requirements of 
Section 110(a)(2) of the Clean Air Act 
and of 40 CFR Part 51 for inclusion of It 
in the SIP. Therefore. EPA is approving 
this test method as a revision to the 
West Virginia SIP. 

EFFECTIVE DATE: December 21,1981. 
ADDRESSES: Copies of West Virginia's 
test method for Regulation XXUl are 
available for public inspection during 
normal business hours at the follow!^ 
locations: 

U.S. Environmental Protection Agency. 
Region 111, Curtis Building, Tenth 
Floor, Sixth and Walnut Streets, 
Philadelphia. Pennsylvania 19100; 
ATTN: Mr. Raymond Chalmers 
West Virginia Air Pollution Control 
Board, 1558 Washington Street. East. 
Charleston. West Virginia 25311; 
ATTN: Mr. Cari Beard 
Public Information Reference Unit, 

Room 2922, EPA Library, U.S. 
Environmental Protection Agency, 401 


M Street, S.W., Washington, D.C 

20400 

The Office of the Federal Register. 1100 

L Street, N.W^ Room 840L 

Washington, D.C. 20408 
FOR FURTHER INFORMATION CONTACT: 
Raymond D. Chalmers (3AH13), U.Sw 
Environmental Protection Agency, 
Re^on UL Sixth and Walnut Streets, 
Philadelphia, Pennsylvania 19106i 
telephone number 215/597-6300. 
SUFPtEMENTARY INFORMATION: The 
Clean Air Act (CAA) Amendments of 
1977 required States to submit revised 
State Implementation Plans (SIPs) for all 
areas where National Ambient Air 
Quality Standards (NAAQS) bad not 
been attained. West Virginia submitted 
a SIP revision to EPA as required. EPA 
approved this SIP revision, with certain 
conditions, in a notice published at 45 
FR 54042 (1980). 

One of the concerns EPA had 
regarding Weal Virginia's SIP revision 
was that West Virginia had submitted 
one regulation. Regulation XXUL 
entitled To Prevent and Control Air 
Pollution From the Emission of VohUh 
Organic Compounds FYom Bulk 
Gasoline Terminals^ without also 
submitting a test method needed to 
make it e^orceable. Accordingly, EPA 
conditioned its approval of West 
Virginia's SIP reidsion on West Vliginia 
sul^tting a test method for this 
regulation. 

West Virginia submitted a teat method 
for Regulation XXIU to EPA on 
November 8,1960. This test method 
speciflea procedures for quantifying 
emissions from bulk gasoline loading 
terminals. EPA proposed approval of 
this test procedure at 46 FR 33333 on 
June 29,1981. EPA received no 
comments on the test procedure. 

EPA has reviewed West Virginia's 
test procedure and has determined that 
it is acceptable. EPA has also 
determined that West Virginia has met 
the requirements of Section 110(a)(2) of 
the Clean Air Act and of 40 CFR Part 51 
for the inclusion of the test method in 
the West Virginia SIP. Therefore, EPA Is 
approving this test method as a revision 
of the West Virginia SIP. 

Under Executive Order 12291, EPA 
must Judge whether a regulation Is 
"Major" and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because this action only approves State 
actions and imposes no new 
requirements. 

lliis regulation was submitted to the 
Office of Management and Budget for 
review as requi^ by Executive Order 
12291. 
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Pursuant to the provisions of S U.S.C 
606(b) 1 certify that the SIP approvals 
under Section 110 and 172 of the Gean 
Air Act will not have a significant 
economic impact on a substantial 
number of small entities. This action 
only approves State actions. It imposes 
no new requirements. 

Under Section 307(b)(1) of the Clean 
Air Act judicial review of this action is 
available only by the filing of a petition 
for review in the United States ^urt of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act the 
requirements which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

(42 U.S.C 7401-642) 

Dated: November 10,1961. 

Anna M. Gonuch, 

Administtaton 

Nole^lncorporalion by referenoe of the 
State Implementation Plan for the Slate of 
West Vlr^ia was approved by the Director 
of the Federal Register on fuly 1.1061. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Title 40. Part 52 of the Code of Federal 
Regulations is amended as follows: 

Subpart XX—West Virginia 

1. Section 52.2520. paragraph (c) is 
amended by adding paragraph (16) as 
follows: 

152.2520 IdentHicatkm of plan. 

• • • • • 

(c) • • • 

(16) Test Procedure for Quantifying 
Cndssions Prom Bulk Gasoline Loading 
Terminals, submitted by the Governor of 
West Virginia on November 6.1080. 

int Doc. SI-nSM PUod 11-ta^; Sff Mo| 

eauMi cooc ssao-ss-M 


40 CFR Part 81 
IA-7-FRL 1973-71 

Attainment Status Designations— 
Nebraska 

AoeiscY: Environmental Protection 
Agency (EPA). 

action: Final rule._ 

summary: Final action is being taken In 
this notice to redesignate the Nebraska 
portion (Douglas and Sarpy Counties) of 
Air Quality Control Region 085 (AQCJt 
065) from nonattainment to 
unclassifiable for photochemical 


oxidants (ozone). Because there is 
insufficient valid monitoring or modeling 
data to determine whether the area is in 
compliance with the revised National 
Ambient Air Quality Standard (NAAQS) 
for ozone, data generated during the 
1981 ozone season will be used to 
determine the attainment/ 
nonattainment status of AQCR 065. The 
proposed rulemaking for this action 
appeared in the Federal Register on July 
29.1981 (46 FR 36733). No comments 
were received. 

EFFECTIVE DATE: November 2a 1961. 
addresses: Copies of the state 
submission and the CPA-preparod 
evaluation report are available at the 
following locations: 

Public Information Reference UniL 
Environmental Protection Agency. 
Room 2922.401 M Street SW.. 
Washington. D.C. 20460. 

Air. Noise and Radiation Branch, 
l^\ironmental Protection Agency, 
Region VB. 324 East 11th Street 
Kansas City. Missouri 64106 
Nebraska Department of Environmental 
Control. 301 Centennial Malt Lincoln. 
Nebraska 66509 

Office of the Federal Register. 1100 "L” 
Street N'W.. Room 8401. Washington. 
D.C 20460. 

FOR FURTHER INFORMATION CONTACT: 

Eloise Reed. Air Planning and 
Development Section. Air. Noise and 
Radiation Branch. Air and Hazardous 
Materials Division. Environmental 
Protection Agency. 324 East 11th Street 
Kansas Gty, Missouri 64106. Phone (816) 
374-3791, FTS: 756-3791. 
aUPFLEMENTARY INFORMATION: The 
NAAQS for ozone was revised on 
February 8.1979 (44 FR 8202). and a new 
calibration methc^ for ozone to be used 
by the states within 18 months was 
established. Nebraska switched to this 
revised calibration method in December 
1960 Because two EPA ozone audits 
revealed ozone monitors in Omaha were 
not operating consistently prior to 
December 1980. Omaha ozone data prior 
to that date have been determined to be 
invalid, and data from the 1961 summer 
ozone season will be used to determine 
the attainment/nonattainment status for 
AQCR 085. 

EPA proposed redesignation of the 
Nebraska portion of AQCR 065 (Douglas 
and Sarpy Counties) from 
nonattainment to unclassifiable on July 
29.1961 (46 FR 38733). No comments 
were received. 

Because the Omaha monitors are also 
used for air quality monitoring for the 
Iowa portion of AQCR 065 


(Pottawattamie County), appropriate 
redesignation actions will also be taken 
for Pottawattamie County after the 
attainment/nonattainment status is 
determined for Omaha. Pottawattamie 
County is presently designated as 
attainment The inconsistencies of the 
attainment designation for 
Pottawattamie ^unty and the % 

unclassiHable designation for Douglas 
and Sarpy Counties will have little 
effect on new source review or 
requirements for existing sources in 
AQCR 065. 

action: EPA redesignates the Nebraska 
portion of AQCR 085 [Douglas and 
Sarpy Counties) as unclassifiable for 
ozone. 

The requirements of Part D of the 
Clean Air Act. as amended, are no 
longer applicable, and a SIP revision Is 
no longer required. 

The Administrator finds good cause to 
make this redesignation effective 
immediately, as it eliminates the 
nonattainment status for Omaha, 
thereby, lifting the construction 
restrictions of Section 110(a)(2)(I) of the 
Gean Air Act Amendments of 1977 and 
enabling sources to proceed with 
certainty in conducting their affairs* 

Under Executive Order 12291, EPA 
must judge whether a rule Is "major** 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
rule is not "major " because it only 
approves state actions and imposes no 
additional substantive requirements 
which are not currently applicable under 
State law. Hence it is unlikely to have 
an annual effect on the economy of $100 
million or more, or to have other 
significant adverse impacts on the 
national economy. 

This rule was submitted to the Office 
of Management and Budget (OMB) for 
review as required by Executive Order 
12291. 

Pursuant to the provisions of 5 U.S.C 
606(b), 1 certify that this attainment 
status redesignation will not have a 
signlBcant economic impact on a 
substantial number of small entities. 
This action imposes no regulatory 
requirements but only changes area air 
quality designations. 

Under Section 307(b)(1) of the Clean 
Air Act. as amended, judical review of 
this action is available only by the filing 
of a petition for review In the United 
States Court of Appeals for the 
appropriate circuit within 60 days of 
to^y. Under Section 307(b)(2). the 
reouirements which are the subject of 
today's notice may not be challenged 
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later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

This notice of final rolemaking is 
issued under the authority of Section 
107(d) of the Clean Air Act Amendments 
of 1977. 

DAtcd; Novemhirr 10.1901. 

Aiumt M. Gorsuch, 

Adminhlrotor. 


PART 81--DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 

Subfxart C—Seetkm 107 Attainment 
Status Designations 

Section 81.328 is amended bv revising 
the table for orone to read as follows: 

$81,328 Nebraska 


Ncboaska 


Owigniipd mmt 

Oo«t nol macf 
AfWfMry atandanU 

QvvhX be cRriPed 

aandaid 

DouglAi and Sjrpy CounfiM.. _ . . 


If . - 

X 

RwnavMtor ol Suua _ 







t^v Unc. 1 t-tS-tl; Mfi| 

aiLLINO COOC 


40 CFR Part 81 
(A-4-fRL 1961-11 

Designation of Areas for Air Quality 
Planning Purposes; Alabanta and 
Kentucky: Redesignation of 
Nonattainment Areas 

agency: Environmental Protection 
Agency. 

action: Final rule. 

SUMMAHY: This final rulemaking sets 
forth a revised ozone attainment status 
for jackson and DeKalb Counties in 
Alabama and for Allen. Butler, 
pAimonson. Grayson, Ifart. Logun. 
Simpson, and Warren Counties in 
Kentucky and a revised sulfur dioxide 
attainment status for Webster County, 
Kentucky. Data submitted by the 
Alabama Air Pollution Control 
Commission (AAPCC) for one ozone 
season showed no violations of the 
National Ambient Air Quality Standards 
(NAAQS) for ozone. The data submitted 
are representative of the area within 50 
kilometers from the monitoring site in 
Murphy Hill, Alabama; this area is 
relatively homogeneous. The Kentucky 
Department for Natural Resources and 
Environmental Protection (KDNREP) 
submitted monitoring data for the 1^ 
ozone season showing no violations of 
the NAAQS. The two monitoring sites 
are located in Warren and Edmonson 
Counties, Kentucky. All of the counties 
included in this action lie within a SO 
kilometer radius of one or both of the 
monitors and the areas within this 
radius are relatively homogeneous. The 
KDNREP also submitted twelve quarters 
of monitoring data (1978 through 1980) 
from Webster County, Kentucky 


showing no violations of the NAAQS for 
sulfur dioxide All of these changes are 
based on measured air quality data 
meeting EPA*8 criteria for validity and 
representa ti veness. 

OATES: These changes will be effective 
fanuaiy 19,1982, unless notice is 
received within 30 days that someone 
wishes to submit adverse or critical 
comments. 

ADONESSES; The materials submitted by 
the states in support of the 
redesimationa may be examined during 
normal business hours at the following 
locations. 

Public Information Reference Unit, EPA. 
401 M Street S.W., Washington, D.C 
20460 

Air Programs Branch, EPA. Region IV. 
345 Courtland Street, N.R. Atlanta, 
Georgia 30365 

Notice of intent to make adverse 
comments should be directed to the 
EPA, Region IV, Air Programs Branch at 
the address given. 

FOR FURTHER INFORMATION CONTACT: 
Archie Lee of the Region IV, Air 
Programs Branch at 404/881-3288 (FTS 
257-3286). 

SUPPLEMENTAL INFORMATION: 

Ozone 

On luly 30,1981, the Alabama Air 
Pollution Control Commission submitted 
one full ozone season of monitoring data 
collected at Murphy HiU, Alabama. EPA 
has determined that the data generated 
from May 6.1980 tluough May 5,1961, 
ore acceptable for use in determining 
the attainment status of Jackson and 
DeKalb Counties. In Kentucky, an 
acceptable determination was made for 


data collected from July 1960 through 
October 1980, at the Bowling Green and 
Brownsville siles. EPA's guidelines for 
assessing compliance with the ozone 
standard. EPA 450/4-79-003, state that 
one oxidant season of ambient data, is 
sufficient to show attainment if no data 
have been arbitrarily excluded, and if 
the data ore valid by having been 
subject to an acceptable quality 
assurance plan. The data meet these 
criteria and show no violation of the 
NAAQS for ozone, jackson and DeKalb 
Counties in Alabama and Alien. Butler, 
Edmonson. Grayson, Hart. Logan. 
Simpson and Warren Counties in 
Kentucky were previously listed as 
unclassifiable because there was not 
sufficient data to make an attainment 
status determination. Based upon EPA*s 
review of the materiarsubmilted. the 
Administrator hereby grants the 
redesignation requests made by 
Alabama and Kentucky. Since Section 
107(d)(1) of the Clean Air Act does not 
provide for EPA to make a formal 
distinction between unclassifiable and 
attainment In the case of an area's 
attainment status for ozone: these 
counties will continue to be included in 
the "Rest of State" are shown in the 
ozone tables of 40 CFR 81.301 and 81.318 
Q8 unclassified or better than \he 
NAAQS for ozone. 

Sulfur Dioxide 

On March 3,1978, the Administrator 
designated Webster County, Kentocky 
nooattafnment for sulfur dioxide. 

On March 12,1981, the Kentucky 
Dcpartmonl for Natural Resources and 
Environmental Protection (DNREP) 
submitted air quality data showing that 
the NAAQS for sulfur dioxide had not 
been violated from 1978 through 1980, 
demonstrated commensurate reductions 
in emissions (confirmed by compliance 
performance test), and requested that 
this area be redesignated to attainmenL 
EPA is today changing the designation 
to attainment. 

Action 

Since EPA views as routine and 
noncontroversial any Section 107 
redeslgnalion made on the basis of 
measured air quality data, these 
rcdcsignalions are being made without 
prior proposal. The public should be 
advised that these actions will be 
effective )anuary 10,1082. However, if 
notice is receiv^ williin 30 days that 
someone wishes to submit adverse or 
critical comments on any of the actions 
taken today, tliat action will be 
withdrawm and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
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action and another will begin a new 
rulemaking by annoimcing a proposal of 
the action and establishing a comment 
period. 

Under section 307(b)(1) of the Clean 
Air Act judicial review of these actions 
is available only by the filing of a 
petition for review in the United States 
Court of Appeals of the appropriate 
circuit witl^D 60 days of today. 

Pursuant to the provisions of 5 U.S.C. 
605(b) i hereby certify that the attached 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This action imposes no 
regulatory requirements but only 
changes area air quality designations to 
attainment 

Under Executive Order 12291. EPA 
must judge whether a regulation is major 
and, therefore, subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because it only approves state actions 
and imposes no new requirements. 

This regulation was submitted to the 
Office of Management and Budget 
(0MB) for review as required by 
Executive Order 12291. 

(Sec. 107. dean Air Act (42 U.S.C 7407)) 
Dated; November 12,1961. 

Aoiia M. Gorsuch. 

Admlniitrator, 

PART 81—DESIGNATION OF AREAS 
FOR AIR'QUALITY PLANNING 
PURPOSES 

Part 81 of Chapjer 1. Title 40, Code of 
Federal Regulations, is amended as 
follows: 

Subpart C—Section 107 Attainment 
Status Designations 

181.31$ I Amended) 

In i 81.318, the attainment status 
designation table titled ‘‘Kentucky— 
SOr is amended by removing the entry 
for Webster Coimty. 

aiujaocooc 


40 CFR Part 180 

IPP 9F2201/R373; PH-FRL-1988-5) 

Tolerances and Exemptions From 
Tolerances (or Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Aldicarb 

aochcv: Environmental Protection 
Agency (EPA). 

Acnow: Final rule. _ 

suMitARY: This rule establishes 
tolerances for the combined residues of 
the nematocide aldicarb in or on the raw 


agricultural commodities grapefruits, 
lemons, and limes at 0.3 port per million 
(ppm). This regulation was requested by 
Union Carbide Corp.. P.O. Box 12014, 
Research Triangle Parle NC 27700. This 
regulation establishes the maximum 
permissible level for the combined 
residues of aldicarb on the commodities. 
EFFeenvE date: Effective on November 
20,1981. 

address: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3706,401 M St, SW.. Washi^n, DC 
2040a 

FOR FURTHER INFORMATIOH CONTACT: 

Jay EUenberger, Product Manager (PM) 
12. Registration Division (TS-7e7C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
205, CM#2,1921 Jefferson Davis 
Highway. Arlington, VA 22202, (700- 
557-2787). 

SUPPtEIUENTARY INFORMATK>N: EPA 
issued a notice published In the Federal 
Register of June 7.1079 (44 FR 32737) 
that Union Carbide Corp., had submitted 
a pestidde petition (PP 0F22O1) to EPA. 
The petition proposed that 40 CFR 
180.269 be amended by establisJiing 
tolerances for the combined residues of 
the nematocide aldicarb (2-methyb2- 
(methylthio) propionaldehyde O* 
(methylcarbamoyl)oximeJ and its 
cholinesterase-inhibiting metabolites 2- 
methyl-2>(methylsulfinyT) 
propionaldehyde O- 
(methylcdrbamoyi)oxime and Z-methyl- 
2-(methylsulfonyl) propionaldehyde O- 
(methylcarbamoyl)oxime in or on the 
raw a^cultural commodities 
grape&uits. lemons, and limes at 0.3 
ppm. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicologica] data 
considered in support of the proposed 
tolerances included a two-year rat 
feedingyoncogenicity study %vith a no- 
observable-effcct level (NOEL) (other 
than ChE) of a3 milligram (mgj/kilogram 
(kg) of body weight (bw) per a six- 
month rat ^ding at^y using aldicarb 
sulfoxide (considi^d the more potent 
cholinesterase inhibitor) with a ChE 
NOEL of 0.125 mg/kg of bw/day; a two- 
year dog feeding study with a NOEL of 
3.3 ppm; an IS-month mouse feeding/ 
oncogenicity study with a NOEL of 0.7 
mg/kg of bw/day; a three-generation 
reproduction study io rats with a a? mg/ 
kg of bw/day NOEL; a rat teratology 
study which was negative at IjO mg/kg/ 
day: a hen neiuotoxidty study which 
was negative up to 4.5 mg/kg/day; and a 
rat dominant lethal test which was 
negative at 07 mg/day. Based on the 
six-month rat aldicarb sulfoxide study 


with a NOEL of 0.125 mg/kg of bw/day. 
the acceptable daily intake (ADI) for 
humans is 0.003 mg/kg of bw/day. The 
implicit safety factor is about 40. This is 
considerably higher then the 10 margin 
of safety usually used for 
cholinesterase-inhibiting pesticides such 
as this and reflects a conservatism due 
to the high acute toxicity. The 
theoretical maximum residue 
contribution (TMRC) in the human diet 
from the previously established 
tolerances at levels ranging from 0.002 
ppm to 1.0 ppm and the proposed 
tolerances do not exceed the ADI. 

The metabolism of aldicarb is 
adequately understood, and an 
adequate analytical method (gas 
chromatography using a flame 
photometric detector] is available for 
enforcement purposes. No actions are 
currently pending against continued 
registration of aWcarb, nor are there 
any other relevant considerations 
involved in establishing the proposed 
tolerances. 

The pesticide is considered useful for 
the purpose for which the tolerances are 
sought, and it is concluded that the 
tolerance will protect the public health. 
Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register file written objections with the 
Hearing Clerk at the above address 
given. Such objections should be 
submitted in qulntupUcate and specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

As required by Executive Order 12291. 
EPA has determined that this rule is not 
a ••Major” rule and therefore does not 
require a Regulatory Impact Analysis. In 
addition, the Office of Management and 
Budget (OMB) has exempted this rule 
from the OMB review requirements of 
Executive Order 12291. pursuant to 
section 8(b) of that Order. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 90- 
534.94 Stat. 1164. 5 U.S.C 601-612), the 
Administrator has determined that 
regulations proposing new tolerances or 
raising tolerance levels or establishing 
exemptions from tolerance requirements 
do not have a significant economic 
impact on a substantial number of smaD 
entities. A certification statement to this 
effect was published in the Federal 
Register of May 4.1961 (46 FR 24950). 
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Effective on November 20.1981. 

(Sec. 4a8td)(2). ea Sut. S12: (2i U,S.C 

Da led: November S, IBBl, 

Edwin L lohnson. 

Deputy A^sislant Admini$trQtor for Ptstidde 
Programs, 

PART 180—TOLERANCES AND 
EXEMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODITIES 

Therefore, 40 CFR 180.289 is amended 
by alphabetically inserting the 
commodities as follows: 

§180.269 Aldicarb; tokfincM lof 
residues. 


CommcKtty par 

fwKon 


GrvpainAi--——- 02 

• • • • e 

Larnona---02 

Umaf---02 


im Ooc niad ll-tS-iL S4S ami 

eiLUNO coot SSSO-M-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Public Land Order 6092 

Alaska; Modification of Public Land 
Order Withdrawals; Classification and 
Opening of Lands for Selection by 
State of Alaska 

AGENCY: Bureau of Land ManagemenL 
Interior. 

action: Public Land Order. 

summary: The purpose of this public 
land order is to modify and amend a 
number of public land orders and to 
classify and open lands to selection by 
the State of Alaska under either the 
Alaska Statehood Act or Subsection 
906(b) of the Alaska National Interest 
Lands Conservation AcL if such lands 
ore otherwise available. 

EFFECTIVE DATE: November 2a 1961. 

FOR FURTHER INFORMATION CONTACT. 
Beaumont C McClure, Washington. 
D.C, (202) 343-6511. or Robert D. 
Arnold. Alaska Slate Office. (907) 271- 
3768 

SUPPLEMENTARY INFORMATION: Pursuant 
to the authority vested in the Secretary 
by Subsection 204(a) of the Act of 


October 21.1976 43 U.8.C 1714(a). and 
by Subsection 17(d)(1) of the Alaska 
Native Claims Settlement Act of 
December 18.1971,43 U.S.C ieid(d)(l). 
it is ordered as follows: 

1. The following listed public land 
orders, as amended, modified, or 
corrected, which withdrew lands from 
State selection pursuant to the authority 
vested in the Pmident and delegated lo 
the Secretary in Executive Order No. 
10355 of May 26 1952,17 FR 4831, are 
hereby modified and amended to the 
extent necessary to permit selection of 
the lands described therein by the State 
of Alaska under either the Alaska 
Statehood Act 72 Stat. 339, or 
Subsection 906(b) of the Alaska 
National Interest Lands Conservation 
Act. 94 Stat. 2437, if such lands are 
otherwise available and to the extent 
that such lands are (1) outside the 
boundaries of any conservation system 
unit national recreation area, national 
conservation area, and new national 
forest and forest addition created under 
the Alaska National Interest Lands 
Conservation Act; and (2) outside the 
areas withdrawn by Public Land Order 
Nos. 5156 5151. 5181. 5182, 5184. 5187, 
5190, 5194, 5386 5866 and 5951; and (3) 
outside lands described in Subsection 
1431(|){1) of the Alaska National Interest 
Lands Conservation Act; and (4) outside 
those portions of T. 30 N. Rs. 13 and 14 
E.; T. 31 N.. Rs. 12 through 14 E.; Secs. 33. 
34. 35. and 36 T. 32 N^ R. 12 E.: and 
Secs. 31 and 32. T. 32 N.. R. 13 E., Kateel 
River Meridian, which are outside the 
Gates of the Arctic National Park and 
Preserve and outside the Noatak 
National Preserve. 

a. The following public land orders 
which vrithdrew lands pursuant to 
Subsection 11(a)(3) of the Alaska Native 
Claims Settlement Act: 

Public Land Order No. 5160. dated March 9. 
1072, as amended by: 

Public Land Order No. 5191. dated March 
17,1072; 

Public Land Order No. 5256 dated 
September IZ 1972: 

Public Land Order No. 5396 dated 
September 14.1973; 

Public Land Order No. 5426 dated July 26 
1974: and 

Public Land Order No. 5556 dated 
December 16 1976 

except that Public Land Order No. 5169 
is not modified or amended hereby as to 
the following described land6 

Umial Meridiao 

T. 11 S, R. 10 W. 

T. 10 S., Rs. 8 to 10 Wh Inclusive. 

T.10 6.R.7 Wn 

Sees. 10 lo 36 Inclusive. 

T. 116, R- 7 W., 

Secs. 1 to 16 inclusive. 

T. 118., R. 6 W. 


T. 11S.. R. 5 W., 

Secs. 1 to 16 inclusive. 

T.10S..R.5W., 

Secs. 10 to 36 inclusive. 

T. 10 6. Rs. 1 to 4 W., Inclusive. 

T. 10 6. Rs. 1 to 10 B.. inclusive. 

Public Land Order Na 5176 dated March 9, 
1972, as amended by: 

Public Land Order No. 5396 dated 
September 14.1973; 

Public Land Order No. 5456 dated 
November 26.1974; and 
Public Land Order No. 5557. dated 
December 10.1975. 

Public Land Order No. 5171. dated March 9. 
1972, as amended by: 

Public Land Order No. 5256 dated 
September 16 1976 
Public Land Order No. 5366 dated 
September 14.1973: and 
Public Land Order Na 5426 dated July 26 
1974. 

Public Land Order No. 517Z dated March 6 
1976 as amended by: 

Public Land Order No. 5191. dated March 
17.1972; 

Public Land Order Na 5392. dated 
September 14.1973; 

Public Land Order Na 5426 dated July 26 
1974; and 

Public Land Order No. 544Z dated 
November 4.1974. 

Public Land Order No. 5176 dated March 6 
197Z as amended by: 

Public Land Order No. 5191, dated March 
17.1972; 

Public Land Order No. 5216 dated May 36 
1972; 

Public Land Order No. 5321. dated 
December 7.197Z and 
Public Land Order No. 5391. dated 
September 14.1973. 

Public Land Order No. 5174. dated March 9, 
197Z as amended by: 

Public Land Order No. 5256 doted 
September 12.1972; 

Public Land Order No. 5411. dated 
February 7.1974; and 
Public Lanid Order No. 5501. doled June 6 
1976 

^blic Land Order No. 5176 dated March 9, 
1972. as amended by: 

Public Land Order No. 5191. dated March 
17,1976 and 

Public Land Order No. 5303. dated 
September 14.1976 

Public Land Order No. 5176 dated March 6 
1976 as amended by; 

Public Land Ordo* No. 5214. dated May 30, 
1976 and 

Public Land Order No. 5257. dated 
September 17,1976 

b. The following public land orders 

which withdrew lands pursuant to 
Subsections 11(a) or 11(b) of the Alaska 
Native Claims Settlement Act: 

Public Land Order No. 5242. dated July 26 
1976 and 

Public Land Order No. 5356 dated )u]y 17, 
1976 

c. The following public land order 

which withdrew lands pursuant to 
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Subsection 17(d)(2) of the Alaska Native 
Claims Settlement Act: 

Public Land CMar Ko. 5179. dated March 9. 
1972. as amended by: 

Public Land Order No. 519Z dated March 
17.1972; 

Public Land Order Nos. 5250. 5251. 5255. 

5256^ dated September IZ 197Z 
Public Land Order No. 5257, dated 
September 17,1972; 

Public Land Order No. 5321. dated 
December 7.1972; 

Public Land Order Nos. 5389.5382.5393, 
5395. and 5390. dated September 14.1973; 
Pubbe Land Order Na 5411. dated 
February 7.1974; and 
Public Land Order Na 5550. dated 
December 10.1975. 

except that Public Land Order No. 5179 
is not amended or modified hereby as to 
the following described lands: 

Umial Maridiao 

T. 11 S.. R. 10 W. 

T. 10 S.. Ra. a to 10 W.. incluaiva 
T. 10 S.. Ft 7 W.. 

Sees. 19 to 36. indusiva. 

T. 11 S., R. 7 Wh 
S ecs. 1 to 18. inclushra 
T.lia.R 6W. 

T. 11 S., R 5 W., 

Sees. 1 to 1& induatva. 

T. 10S.,R.5 W.. 

Secs. 19 to 36. indusiva. 

T. 10 S.. Rs. 1 to 4 W., indusiva. 

T 10 S. Rs 1 to 10 E., indusiva. 

Katael Rivar Meridian 

Those porliona of the followma described 
lands ouUida the Cates of the Arctic 
Natiood Park and Iheserve and outside the 
.Noatak National Preserve: 

T. 30 N.. Ri 13 and 14 E. 

T. 31 Rs. 12 to 14 E.. inchistve. 

T.32N.. R. 12E,. 

Secs. 33 to 96. inclusive. 

T 32 N.. R. 13 R 
Secs. 31 and 32 

d. The following public land order 
which withdrew lands pursuant to 
Subsection 17(dl(l) of me Alaska Native 
Claims Settlement Act: 

Public Land Order Na 5iaa dated March 9. 
1972 as amended by: 

Public Land Order No. 5193. dated March 
17.1972 

Public Und Order Na 5242 dated July 2a 
1972 

Public Land Order Nos. 52Sa 5251. and 
52Sa dated September 121972 
Public Land Order Na 5257, dated 
September 17,.1972 
Public Land Order Na 5921. dated 
December 2 1972 

Public Land Order Nos. 5391.6382 5393. 

5395. and 5396. dated September 14.1973; 
fhiblic Land Order No. 5411, dated 
February 7,1974; and 
Public Land Order No. 5412 dated March 
25.1974. 

except that Public Land Order No. 5180 
is not amended or modified hereby as to 
the following described lands: 


Umial Meridian 
T. 11 S.. R 10 W. 

T. 10 S. Rs. a to 10 W., inclusive. 

T. 10 a. R. 7 W.. 

Secs. 19 to 36. inclusive. 

T. 11 S. R 7 W., 

Secs. 1 to 12 inclusive. 

T. 11 S.. R 6 W. 

T. 11 R. R. 5 W.. 

Secs. 1 to 18. inclusive. 

T.IO 8.. R.5W., 

Secs. 19 to 36, inclusfve. 

T. 10 S.. lU. 1 to 4 Wn inclusive. 

T. 10 S.. Ri, 1 to 10 E.. Inclusive. 

Kaleel lUver Meridian 

Those portions of the foUowtng described 
lands lying outside the Gates of the Arctic 
National Park and Preserve and outside the 
Noatak National I’reserva: 

T. 30 Rs. 13 and 14 R 

T. 31 N.. Rs. 12 to 14 R. inclusive. 

T. 32 N., R. 12 R. 

Secs. 33 to 36. inclusive. 

T.32N.R13 R. 

Sect. 31 and 32 

2 Pursuant to the authority vested in 
the Secretary by Subsection 17(d)(1) of 
the Alaska Native Qaims Settlement 
Act subject to valid existing rights and 
subject to the limitations set forth in 
paragraph 3 of this order, the lands 
withdrawn by the public land orders 
listed in paragraph 1 of this order which 
were withdrawn pursuant to the 
authority vested in the President and 
delegated to the Secretary In Executive 
Order No. 10355. and which are 
otherwise available, are hereby 
classiHcd as suitable for selection by the 
State of Alaska and are hereby opened 
to such selection. 

3. The purpose of this public land 
order is to make certain lands available 
for selection by the State of Alaska. No 
lands are opened to selection by the 
State of Alaska by this order which are 
(1) currently within the boundaries of 
any conservation system unit, nationai 
recreation area, national conservation 
area, or new national forest and forest 
addition created under the Alaska 
National Interest Lands Conservation 
AcU or (2) withdrawn by Public Land 
Order Nos. 5150. 5151. 5181, 5182 6184. 
6187. 5190. 5194. 5388. 5860, and 5951: or 
(3) described in Subsection 1431 (j)(l) of 
the Alaska National Interest Lands 
Conservation Act: or (4) within those 
portions of T. 30 N., Rs. 13 and 14 R: T. 

31 N.. Rs. 12 through 14 E; Secs. 93. 34. 
35. and 38. T. 32 N.. R. 12 E; and Secs. 31 
and 32 T. 32 N., R13 £.. Kaleel River 
Meridian, which are outside the Cates of 
the Arctic National Park and Preserve 
and outside the Noatak National 
Preserve. 

4. As provided in Subsection 6(g) of 
the Alaska Statehood Act, the Sute of 
Alaska is provided a preference right of 


selection for the lands described herein 
until 10:00 a.m. Alaska Standard Time 
on February 19.1982. After this time and 
date, the lands will be open to selection 
by the State and other forms of 
appropriation only to the extent 
specifically provided by statute, 
regulation, court decree, contract or 
public land order. 

Dated: November IR 1981. 

Gamy R Camitbert, 

Ass/sfa/ff Secrefary of the Interior 

(fS Opr rtlc4 • 4S Ainl 

BitLINO coos 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 0 

IFCC 81*519) 

Amendment of the Commission's 
Rules To Reflect a ReorgsnizaUon of 
the Office of Opinions and Review and 
the Office of General Counsel 

agency: Federal Communications 
Commission. 

actioh: Final rule. 

summary: The Commission's review 
process for policy and other decision 
items has been performed by various 
units within the Agency. To streamline 
the effort, for efnclency and speed, the 
Office of Opinions and Review Is being 
subsumed into the Office of General 
CounseL Renamed the Adjudication 
Division, the functions will be 
unchanged. 

EFFECTIVE DATE: November 9.1981. 

ADDRESS: Federal Communications 
Commission. 1919 M Street N.W., 
Washington. D.C 20554. 

FOR FURTHER INFORMATION COIfTACr. 
Charles Marietta. O^ce of Managing 
Director (202) 632*7513. 

Adopted: September 9.1961, 

Released; November 9,1961. 

By the Commission: 

In the matter of an amendment of Part 
0 of the Commission's Rules to rcHect a 
reorganization of the Office of Opinions 
and Review and the Office of General 
Counsel. Order. 

1. The Commission has before it for 
consideration proposed changes in the 
organization of the Office of Opinions 
and Review and the Office of General 
Counsel. Implementation of the 
proposed changes would require 
amendments to a41.0.42 and 0251 of 
the Commission's Rules and Regulations 
and deletion of 0.171.0.371.0.377. 
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2. To promote operational effldencv. 
the Commission is hereby approving the 
transfer of the Office of Opinions and 
Review to the OfTice of General 
Counsel. The functions of the Office of 
Opinions and Review will be ^andled 
by a newly created Adjudication 
Division in the Office of General 
Counsel These changes will reduce the 
processing time for adjudications heard 
by the Commission. Part 0 of the Rules 
and Regulations is being amended to 
reflect these changes. 

3. The amendments adopted herein 
pertain to agency organisation. The 
prior notice procedure and effective dale 
provisions of Section 4 of the 
Administrative Procedure Act are 
therefore inapplicable. Authority for the 
amendments adopted herein is 
contained in sections 4(i) and S(b) of the 
Communications Act of 1934, as 
amended. 

4. In view of the foregoing. It is 
ordered, effective November 9,1981 that 
Part 0 of the Rules and Regulations is 
amended as set forth in the Appendix 
hereto. 

(Secs. 2, 3.4. 5. 301. 303. 307. 306. 30a 313. 317. 
48 Slat, at amended. 1064.1065.1066.1066. 
1061.1062.1063.1064. 1065,1068.1069:47 
U.S.C 152.153.154.155. 301. 303. 307. 306. 

309. 315, 317) 

Federal Communications Commiiaion 
William I Tricarico. 

Secrefo/y. 

PART O-COMMISSION 
ORGANIZATION 

47 CFR Part 0 is amended as follows: 

1. Section a41 is amended by adding a 
new paragraph (p): 

10.41 Functions of tl>e Office. 

* • • • • 

(p) To assist and make 
recommendations to the Commission 
and to individual Commissioners 
designed to review initial decisions at to 
the ^sposition of cases of adjudication 
and such other cases as. by Commission 
policy, are handled in the same manner 
and which have been designated for 
bearing. 

2. Section 0.42 is amended by adding a 
new paragraph (d): 

(0.42 UniU In the office. 

• • • • • 

(d) Adjudication Division 

3. Section 0.251 is amended by adding 
a new paragraphs (f) and (g): 

( 0.251 Authority Detegsted 
• • • • • 

(f) The General Counsel Is delegated 
authority to act upon the following 
matters in hearing proceedings which 


are pending before the Commission en 
banc 

(1) Motions or petitions for extension 
of time. 

(2) Pleadings which are moot 

(3) To dismiss, as repetitious, any 
petition for reconsideration of a 
Commission ofxier which disposed of a 
petition for reconsideration and which 
did not reverse, change, or modify the 
original order. 

(4) To issue orders, in accordance 
with Commission instructions, 
specifying or changing the day or hour of 
oral argument and the time allowed a 
party for oral argument 

(5) Requests for permission to file 
pleadings in excess of the length 
presciib^l by the provisions of this 
chapter. See (( 1.48 and 1J204 of this 
chapter. 

(6) Unopposed motion by any party 
for dismissal or withdrawal of his own 
pleading. 

(7) Petitions for leave to amend 
applications where no objection is 
raised to the acceptance of the 
amendment 

(8) To issue orders, as appropriate, 
requesting the filing of further pleadings, 

(9) Pleadings which may be dismissed 
due to procedural defect subject to 
being reflled In proper form within five 
days. 

(10) To dismiss, as repetitious, any 
petition for reconsideration of a 
Commission order denying an 
application for re\iew which fails to rely 
on new facts or changed circumstances. 

(g) The official record of all actions 
taken by the General Counsel pursuant 
to S 0.251(f) is contained in the original 
docket folder, w^ch is maintained by 
the Secretary in the Dockets Branch 

({ai71.a371 and 0.377 IRemovad) 

4. Sections 0.171.0.371 end 0.377 and 
their undesignated center headings are 
removed 

(FX 0d& rUfd n-IS.41 S4S mi 

aaujMO coot sTif-oi-u 


47 CFR Part 73 
IFCC 61-497) 

Amendment to { 73.1020 of the 
Confimiasion'a Rules: Station License 
Period 

AOENCV: Federal Communications 

Commission. 

action: Final rule, 

summary: This Order amends the 
Commission's rules to implement the 
new seven year and five year radio and 
television broadcast license term 


provisions of Pub. L 97-35, the 
**Omnibus Budget Reconciliation Act.** 
DATCS: Effective: October 3a 1981. 

FOR FURTHCR INFORMATION CONTACT: 
James J, Brown, Broadcast Bureau (202) 
632-6993. 

Adopted: October sa 1961. 

Released: November 2.1981. 

By the Commission: Commissioner 
Jones concurring in the result. 

In the matter of an amendment to 
i 73.1020 of the Commission's Rules: 
Station license period. Order, 

1. Section 73.1020 of the Commission's 
Rules provides that broadcast station 
licenses "will normally be renewed for 3 
years." On August 13.1981. the Omnibus 
Budget Reconciliation Act was enacted 
into law. Pub. L 93-35.95 Stat, 357. 
Although this legislation primarily dealt 
with the funding of various 
administrative agencies, including the 
Federal Communications Commission, it 
also amended section 307(d) of the 
Communications Act of 1934 so as to 
extend the maximum three year license 
term for radio and television broadcast 
stations. To alleviate costs both for the 
broadcasting Industry and for the 
Commission, the license term for 
television stations was increased to five 
years, whereas the term for radio 
stations was extended to seven years. It 
%v*as not the Intent of the Congress to 
have broadcast station licenses 
presently In effect revised immediately 
in accord with the new maximum terms. 
Rather, the Congress Intended to have 
the longer license terms applied in an 
orderly manner as radio and television 
stations became due for their regularly 
acheduled renewal periods following the 
legislation's enactment. See MR. 3982. 
Report No. 97-20a p. 895. In accord with 
the intent of Congress, this order 
implements the longer license terms, 
commencing with the radio and 
television broadcast stations whose 
licenses were scheduled to expire on 
October 1,1981. 

2. Section 4 of the Administrative 
Procedures Act 5 U.S.C. 553, requires 
that a general notice of proposed rule 
making be published in the Federal 
Register, and interested parties be given 
an opportunity to comment upon or 
participate In any rule making. 

However, these requirements do not 
apply when the agency for good cause 
Ends that notice and public procedure 
thereon are impracticable, unnecessary, 
or contrary to the public interest. 5 
U.S.C 553(b)(B). Section 73.1020 of the 
Commission's Rules merely implements 
the intent of Congress In passing the 
subject legislation. Moreover, in that 
Congress determined that extended 
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license renewal terms arc in the public 
interest immediate implementation of 
revised S 73.1020 is appropriate. Thus, 
good cause is established for waiver of 
the 30 day effective period. 5 U3.C 
553(d)(3). 

3. Accordingly, It is ordered. That 
effective as of the adoption date of this 
Order. S 73.1020(a) of the Rules IS 
AMEIWBD in the manner set forth in 
the attached Appendix. 

(Secs. 4.303,307,46 Stst, as amended. 1066, 
1062,1063; 47 VS.C, 154. 303, 307) 

Federal Communications Commission. 
William). Tricarico, 

Secretary. 

PART 73—RADIO BROADCAST 
SERVICES 

Paragraph (a) of } 73.1020 is revised to 
read as follows: 

} 73.1020 Station Hcense period. 

(а) initial licenses for broadcast 
stations will ordinarily be issued for a 
period running until the date specified in 
this section for the state or territory in 
which the station is located. If issued 
after such date, it will run to the next 
renewal date determined in accordance 
with this section; and. commencing with 
the licenses scheduled to expire on 
October 1,1981 and thereafter, it will 
normally be reneived for 7 years in tbe 
case of radio broadcast stations and for 
5 years in the case of television 
broadcast stations. If the FCC finds that 
the public interest, convenience, and 
neccssitv will be served thereby, it may 
issue either an initial license or a 
renewal thereof for a lesser term. The 
time of expiration of normally issued 
initial and renewal licenses will be 3 
a.m^ local time, on the following dates 
and thereafter at 7-ycar intervals for 
radio broadcast stations and at 5-year 
intervals for television broadcast 
stations located in: 

(1) Maryland. District of Columbia, 
Virginia and West Virginia. October 1, 
1901. 

(2) North Carolina and South 
Carolina, December 1,1981. 

(3) Florida, Puerto Rico and Virgin 
Islands. February 1,1962. 

(4) Alabama and Georgia. April 1, 

1982. 

(5) Arkansas, Louisiana and 
Mississippi. June 1,1982. 

(б) Tennessee, Kentucky and Indiana, 
August 1,1982. 

(7) Ohio and Michigan, October 1, 

1982. 

(8) Illinois and Wisconsin, December 
1.1982. 

(9) Iowa and Missouri, February 1, 

1983. 


(10) Minnesota, North Dakota. South 
D^ota, Montana and Colorado, April 1, 

1983. 

(11) Kansas. Oklahoma and Nebraska, 
June 1,1983. 

(12) Texas. August 1,1063. 

(13) Wyoming. Nevada, Arizona, Utah, 
New Mexico and Idaho, October 1,1983. 

(14) California, December 1.1983, 

(15) Alaska. American Samoa. Guam, 
Hawaii, Oregon and Washington, 
February 1,1964, 

(16) Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode 
Island and Vermont, April 1,1964. 

(17) New Jersey and New York, June 1, 

1984. 

(18) Delaware and Pennsylvania. 
August 1,1984. 

• • • • • 

|FR Doc Sl-ajMO ki) mm) 

mtima coos ans^vai 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1100 

lEx Parte No. 55 (8ub-Na 43c)) 

Revision of Application Procadurea— 
Substitution of Motor for Abandoned 
Rail Service 

aoency: Interstate Commeroe 

Commission. 

action: Final rules. 

summary: The Commission is revising 
and clarifying its regulations dealing 
with applications of motor common 
carriers of property to provide service as 
a direct substitute for complete 
abandonment of all rail service in a 
community. This proceeding codifies the 
procedural and legal findings in two 
recent applications: Ametican Cent 
Transp. Inc.» Ext — Sub. Rail Sen*.. 132 
M.CC. 604 (1981), and Great Western 
Trucking Co., Inc. Extension, 132 M.CC 
672 (1981). Tbe 12a-day filing time 
provided by 49 U.S.C 10922(b)(4)(B) in 
applications for motor-carrier authority 
as a direct substitute for rail service is 
interpreted as beginning to run either on 
the effective date of a certificate of 
abandonment issued by the Commission 
in a noncertificate case or on the date of 
another pronouncement by the 
Commission regarding the 
abandonment New certification 
requirements are provided for 
applications filed before the actual 
abandonment takes place. In these 
situations, applicants must certify that 
after rail seivice ceases on the line to be 
abandoned, no rail service by any 
carrier will remain to the involved 
community. 


CFFECTTVE DATE: December 21.1981. 

FOR FURTHER INFORMATION CONTACT. 
Van A. Bosco, Phone 202-275-7723 or 
Ellen D. Hanson. Phone 202-275-7245, 
SUPPtEMEHTARY INFORMATION: 
Background 

The Motor Carrier Act of 1980 (the 
Act) provides for relaxed evidentiary 
requirements for motor carriers 
proposing transportation service *Vhlch 
will be a direct substitute for abandoned 
rail service to a community if such 
abandonment results in such community 
not having any rail service and if such 
application is filed within 120 days after 
such an abandonment has been 
approved by the Commission^, 49 U.S.C 
10922(b)(4](B]. The statutory 120-day 
filing deadline presents ambiguity, 
because approval of an abandonment by 
the Commission brings two dates into 
play—the date of issuance of a 
certificate of abandonment and tbe 
effective date of that certificate. Further 
problems arise with this section, 
because the Commission's approval of 
an abandonment is permissive only. Rail 
carriers have one year (plus possible 
extensions] to exercise abandonment 
authority, and all or part of that year 
mny be used to accomplish tbe 
abandonment. Moreover, as explained 
below, in some instances, abandonment 
certificates are not exercised 

The Abandonment Process 

Under 49 U.8.C 10903 and 10904, a rail 
carrier providing transportation subject 
to the Commission's iurisdiction may 
abandon any part of its railroad lines or 
discontinue the operation of all rail 
transportation over any part of its lines 
if, pursuant to an appropriate 
application, the Commission finds that 
the present or future public convenience 
and necessity require or permit the 
abandonment or discontinuance. Our 
purposes here do not require a detailed 
discussion of the procedures and issues 
involved with the Commission's 
consideration of the abandonment 
application. We are concerned only with 
successful applications which trigger the 
operation of 49 U.S.C 10922(b)(4)(B). In 
abandonment applications which 
ultimately are granted, the Commission 
issues a certificate of public 
convenience and necessity authorizing 
the abandonment The certificate 
specifies a date on which the 
abandonment may take place—the 
effective date of the certificate. In rare 
instances, the effective date may be 
postponed to determine whether a 
viable offer of financial assistance has 
been made to tbe applicant by an 
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Interested party pursuant to the 
requirements of 49 U3,C. 1090S(d). 

At the present time, there are two 
other methods whereby a rail carrier 
may legally abandon one of its lines or 
completely discontinue service. First, if 
a railroad has filed for bankruptcy, it 
may request permission from the court 
having jurisdiction to abandon all or 
part of its lines. In this case, the 
bankruptcy court will request a 
recommendation from the Commission 
with regard to the abandonment request. 
If the Commission recommends that the 
abandonment be approved and the court 
agrees, the ultimate abandonment will 
take place without the Commission's 
issuance of a certificate ol public 
convenience and necessity. Second, the 
Commission is empowered to issue 
decisions exempting from its regulations 
abandonments whi^ meet the criteria 
of49U.S.C 10505. 

Interpretation of Statutory Filing Period 

In Ex Parte No. 55 (Sub-No. 43A), 
Acceptable Forms of Request for 
Operating Authority, 45 FR 86796,66605, 
December 31, 198a rev*don other 
grounds, American Trucking 
Associations, Inc, v. ICC (5th Cir„ Oct., 
1961), we had interpreted the statutory 
Tiling period to begin either when a 
certincate of abandonment is issued hy 
the Commission or when another 
pronouncement states that an 
abandonment hat occinred in 
circumstances where all rail service to 
the community would be eliminated. 
However, we later stated in American 
Central Transport, Inc,, Extension — 
Substituted Roil Service, 132 M.C.C 664 
(1961). that the 120-day filing period 
should run from the effective date of (he 
abandonment certificate, rather than the 
date of issuance. See also Great 
Western Trucking Co„ Inc, Extension — 
Substitution for Rail at Richmond, IL 
132 Nice 672 (1981). This changed 
policy was adopted in recognition of the 
fact that a carrier cannot act to abandon 
a line until the certificate becomes 
effective. Furthermore, there may be a 
delay between the date a certificate is 
issu^ and the date it becomes effective, 
often due to administrati>*e and judicial 
appeals and stays. Since the statute 
requires a finding that all rail service 
has ceased, we do not wrish to create an 
unnecessary burden by requiring 
applications to be filed before the rail 
carrier can exercise its abandonment 
authority. This does not affect our view 
stated in Ex Parte Na 55 (Sub-No. 43A) 
that where no certificate of 
abandonment is issued, the 
Commission's recommendation or other 
pronouncement on the abandonment is 
the appropriate event to trigger the 


running of the 120-day time period. 
American Central, supra, footnote 4 at 
668 . 

ClarificaUoD of Application 
Requirements 

The threshold questions in these 
motor-foi^rail substitution applications 
are first whether the abandoning carrier 
bat. or will shortly, terminate rail 
service at the communities which an 
applicant seeks to serve and second, 
whether the communities are then left 
without any rail service as a result It is 
Important to distinguish between a 
community's access to rail service and 
its access to rail lines. There may be 
unusual circumstances where no rail 
service is available to a community 
even though there are rail lines located 
in the community. Such circumstances 
could support an application. 

As staled in American Central supra, 
the applicant must (except where noted 
below) identify the points on a 

articular rail line at which aU service 

as been abandoned and certify that 
each of these points no longer has any 
rail service available. The certification 
should be included within the 
applicant's verified statement which is 
submitted with the application. To 
facilitate the Commission's findii^ on 
these issues, applicants' description of 
the location of the points sought to be 
served should cross-reference each 
specific community to the pertinent 
abandonment proceeding. 

We recognize that in some cases a rail 
carrier will not have ceased all service 
to a given commimity within 120 days 
after an abandonment certificate 
becomes effective (or a pronouncement 
has been made in a noncertificate 
abandonment). As stated above, our 
abandonment certificates are permissive 
only, and nonnally they may Im 
exercised for one year after the effective 
date. Carriers may decide to defer 
abandonment until their customers* 
existing needs are met and other traffic 
commitments are satisfied. Thus, an 
applicant for motor carrier authority to 
replace this rail service may not be able 
to certify in its application that rail 
service is no longer available. Therefore, 
in future applications where 
abandonment hat not taken place at the 
time of filing, we will require applicants 
to certify that after rail service does 
cease on the line to be abandoned, no 
rail service by any carrier will remain at 
those communities. American Central 
supra at 669. When this situation occurs, 
we will issue the motor carrier operating 
certificate with the condition that 
operations may begin only following 
certification by the applicant to the 
Commission that oU rail service has 


actually terminated at the granted 
points. To accomplish this, the motor 
carrier will be required to submit an 
affidavit entitled "Certification of Rail 
Service Termination**, to the Deputy 
Director. Section of Operating Rights. 
Interstate Commerce Commission. 
Washington, DC 20423. Thus, although 
the motor carrier certificate will have 
been issued, operations may not 
lawfully commence at any particular 
point until the statutory mandate of 
complete termination of rail service at 
such point has actually occurred and the 
carrier has so certified to the 
Commission. 

Because the changes to the regulations 
are technical in nature and clarify 
application requirements which are 
already in effect they will be adopted 
as final rules without public notice and 
opportunity for comment The rules 
clarified here apply to the practice and 
procedure of the Commission and public 
notice and comment are not required. 5 
U.S.C. S53(b)(A). No regulatory 
flexibility analysis is required in this 
proceeding because it falls %vithin the 
above-dt^ exception to the notice 
requirements of the Administrative 
Pr^edure Act 5 U.S.C 603(a). 

This decision does not significantly 
affect the quality of the human 
environment or conservation of energy 
resources. 

It is ordered: 

Section 1100.251(h)(7) is revised as set 
forth in the appendix. 

(49 U.S.C 10321 and 5 U.S.C 5S3.) 

Decided: November 12.1961. 

By the CommiMion. ChaLnnan Teykir. Vice 
Chsinnan Clspp. Commissioners Gresham 
and Gilliam. 

Agatha L Mergeoovich. 

Secretary. 

Appendix 

PART IIOO-GENERAL RULES Of 
PRACTICE 

49 CFR 1100.251(h)(7) is revised to 
read as follows: 

( 1100251 How to apply for operating 
authority. 

(7) Application under lll00,ZSl(bI(2): 
Motor carrier applicants for 
transportation service as a direct 
substitute for complete abandonment of 
all rail service to a community shall file 
the following information: 

(i) Docket number, approval date and 
effective date of the Commission's 
decision approving the abandonment; 
or. date of the Commission's 
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recommendation or pronouncement in a 
noncertiOcato abandonment 

(ii) Description of the location of the 
points sought to be served, indicating to 
what portion of the rail line they are 
adjacent (submit maps where ooscure 
rural points arc involved), and cross- 
referencing each spedOc community to 
the pertinent abandonment proceeding 
relied on. 

(iii) Certification that rail service was 
offer^ at the points for which authority 
is sought. 

(iv) Certification that all rail service 
has been terminated (give date if 
known), or 

(v) If rail service has not yet 
terminated, state that fact and submit 
certification that, after rail service does 
cease on the line to bo abandoned, no 
rail service by any carrier will remain to 
the involved community. 

(vi) When the certification in (h)(7)(v) 
of this section is made, and applicant 
has otherwise established its right to a 
certificate, the Conunission will issue a 
certificate subject to the filing, when rail 
service is terminated, of ano^er 
certification by applicant that qU rail 
service has ceased at the granted points, 

(vli) Filing Period: Applications under 
this subsection must be filed no later 
than 120 days (plus extensions) after the 
effective date of the Certificate of 
Abandonment issued by the 
Commission, or. in a non-certificate 
abandonment. 120 days after the 
issuance of a recommendation or other 
pronouncementJ[>y the Commission 
regarding the abandonment. 

(viii) Verification: Separate 
verification of any statement made 
under paragraph (h) of this section is not 
necessary. Applicant understands that 
the oath in the application form applies 
to these statements. 

tfllDoc.in 1353a Piled t1-1S-atS46 Ml 

mUMQ coot 


49 CFR Parts 1132 and 1134 

lEx Parte No. MC 79 (Sub-No. 1) and Ex 
Parte No. MC-152] 

Control of Duplicate Operating Rights; 
Policy Statement Regarding Duplicate 
Operating Rights 

Decided: November 6 , 1961. 

AGENCY: Interstate Commerce 
Commission. 

ACTION: Final rule and policy statement 

summary: The Commission is amending 
its regulations at 49 CFR 1132.3(c) and 
1134,51 to remove the prohibition 
against motor carriers of property 
holding duplicate operating rights under 


common control. Simultaneously, the 
Commission is issuing a final policy 
statement that it no longer will follow 
the past general practice of denying 
property motor carrier operating rights 
applications merely because they would 
result in commonly controlled carriers 
holding duplicating authority. The 
Commission will also permit individual 
carriers to hold duplicating authority 
and will no longer require carriers that 
are granted authority which duplicates 
one or more of their outstanding 
operating rights to submit for 
cancellation the outstanding duplicated 
rights as a precondition to issuance 
of the new authority. The regulations 
and past policy will continue to apply to 
motor carriers of passengers. These 
changes also will not affect our current 
policies and regulations governing the 
sale and retention of duplicate ri^ts, or 
our regulations respecting tariff filings. 
EFFEcnvi date: The change In rules 
becomes effective December 21,1981. 
The policy statement becomes effective 
November 20.1961. 

FOR FURTHER INFORMATION CONTACT: 
Ellen D. Hanson (Finance), (202) 275* 
7245 

or 

). Carol Brooks (Finance), (202) 275-7868 
Thomas J. Barry (Operating Rights). 

(202) 275-7540 

or 

Edward E. Guthrie (Operating Rights) 
(202) 275-7091. 

SUPPLEMENTARY INFORMATION: Thcse 
proceedings were instituted to 
reexamine our longstanding policy 
concerning duplicating authority under 
common control in light of the regulatory 
changes brought about by the Motor 
Carrier Act of 1900. By notice of 
proposed rulemaking in Ex Parte No. 
MC-79 (Sub-No. 1), published in the 
Federal Register on May 15,1981 (46 FR 
26801), we propo sed t o amend the 
regulations at 40 CFR 1132.3(c) and 
1134,51 to remove the prohibition 
against motor carriers of property 
holding duplicate operating rights under 
common control In a simultaneously 
issued notice of proposed policy 
statement in Ex Parte No. MC-152 (46 
FR 20799), we proposed to change our 
past general practice of denying 
property motor carrier operating rights 
applications merely because they would 
result in commonly controlled carriers 
holding duplicating authority. For the 
same reasons, we also proposed to 
allow individual carriers to hold 
duplicating operating authority. Since 
the Motor Carrier Act of 1980 does not 
appreciably apply to passenger carriers, 
and since passenger legislation is still in 
its formative stage, we limited our 


proposed action in both proceedings to 
property carriers. 

We invited the public to comment on 
all aspects of our proposed actions. The 
Regular Common Cairier Conference. 
CAH Transportation Co., Inc., 
individually, and Crete Carrier 
Corporation. Shaffer Trucking, Inc, and 
Sunflower Carriers. Inc., Old Dominion 
Freight Line. Inc., and Deaton. Inc. 
PepsiCo, Inc, North American Van 
Lines, Inc, and Lee Way Motor Freight, 
Inc, jointly, submitted comments 
supporting our proposed action in each 
proceeding. The law firm of ScopeUtis 
and Garvin submitted comments in each 
proceeding and request clarification of 
the effect the proposed new rules and 
policy, if adopted, would have upon 
existing certificates and tariffs. 
Specifically, the firm asks whether or 
not when a carrier is granted new 
authority that duplicates authority 
previously granted, would the certificate 
previously granted and the tariff which 
effectuated it be null and void. Because 
of the similarity of the issues and of the 
comments received in each proceeding, 
we have decided to consolidate the two 
proceedings for final disposition. 

Historicity, the Comtssion has 
advanced four resons for prohibiting 
commonly controlled carriers from 
holding duplicating authority: (1) 
concern for promoting corporate 
simplification: (2) the possibility of 
unfair competition and unjust 
discrimination and preferences between 
shippers and consignees as to rates and 
practices: (3) the possible adverse 
effects on competition if commonly 
controlled carriers were able to sell one 
right while retaining another to perform 
identical operations; and (4) the concern 
that grants of **valuable'" motor carrier 
operating ri^ts could be used 
improperly for personal gain through 
their sale rather than for their true 
purpose of providing necessary services 
to the shipping public. All of the parties 
agree with our conclusion in the 
respective notices that the rationales 
supporting the past policy are no longer 
valid with respect to motor carriers of 
property in li^t of the recent changes in 
the regulation of the motor carrier 
industry. 

Several parties believe that there no 
longer are any public benefits to be 
gained from pursuing the goal of 
corporate simplification. They argue that 
carriers should be permitted to structure 
their organizations in what management 
considers to be the most efficient and 
economical manner of conducting 
business. Although we still favor 
corporate simplification, this issue has 
ceased to be a serious concern and we 
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no longer, as a rule, require the merger 
of the separate entities or deny 
applications on that basis. As we 
pointed out in the respective notices, in 
today's motor carrier industry there are 
innumerable holding companies 
controlling one or more motor carriers, 
and we are not prepared to restructure 
the corporate organization of the motor 
carrier industry on an ad hoc basis. 

The parties generally agree that the 
mere possibility of price discrimination 
is no longer a valid reason to prevent 
commonly controlled carriers from 
holding duplicate operating rights. The 
Motor Carrier Act of 1900 encourages 
carriers to offer a variety of price and 
service options to meet differing 
shipping needs. See 49 U.S.C 
10101(a)(7). As is pointed out in the 
comments, uniform pricing has all but 
vanished with carriers instituting 
various pricing programs on a daily 
basis. Also, as a re^t of section 
10(b)(1) of the Motor Carrier Act of 1980, 
individual carriers are now permitted to 
offer different t 3 rpe 8 of services and 
rates to the same shippers by the 
removal of the prohibition against dual 
operations. Under these circumstances, 
we see no continuing reason for 
preventing commonly controlled carriers 
from providing duplicative services 
merely because of the theoretical 
potential for discriminatory practices. If 
abuses in this area should develop In the 
future, they can be addressed «vith other 
regulatory tools. For example, our 
statutory powers under 49 U.S.C 10741 
enable us to protect the public and 
carriers from unreasonable price and 
service discriminatJon and other unfair 
or destructive competitive practices. 

In our proposals we suggested that 
"trafficking*' In operating rights and 
"potential adverse competitive effects" 
are also no longer valid impediments to 
the holding of duplicating authority. The 
comments we received are in general 
agreement with our suggestion. The 
relaxed entry standards of the Motor 
Carrier Act of 1900 have diminished the 
value of operating rights, and. thereby, 
reduced the incentive for carriers to 
reap large profits from the sale of 
duplicate rights. Furthermore. In 
granting the separate operating 
authorities, we have already found that 
a public need exists for the operations. 
The fact of common control between 
carriers does not necessarily mean there 
is no longer a public need for each 
separate operation. To the contrary, 
there may well be a need for 
continuation of the two services. 

Carriers under common control often 
operate completely independently of 
thoir affiliates, provide different types of 


services, and compete independently for 
business. We do not believe the public 
should be deprived of needed 
transportation services merely because 
the authority of one of the commonly 
controlled carriers would duplicate the 
authority of the other. 

Moreover, any concern about the sale 
of duplicate rights arises when 
commonly controlled or individual 
carriers holding duplicate rights attempt 
to sell them and can be dealt with in 
that context. The elimination of the 
prohibition against the holding of * 
duplicate rights does not alter our 
statutory authority to review the sale of 
rights. We will continue to review each 
proposed sale individually to determine 
whether it it consistent with the public 
interest _ 

Accordingly, the regulations at 49 CFR 
1132.3(c) and 1134.51 are amended, as 
set foi^ in the appendix, to remove the 
prohibition against motor carriers of 
property holding duplicate operating 
rights under common control Also, as a 
matter of policy, we will no longer 
follow the past general practice of 
denying applications for property motor 
carrier operating authority merely 
because they would result in commonly 
controlled carriers holding duplicating 
authority. In this same regard, we will 
also permit Individual carriers to hold 
duplicating authority. Therefore, we will 
no longer require carriers that are 
granted authority which duplicates one 
or more of (heir outstanding authorities, 
to submit for cancellation the 
outstanding duplicated authorities as a 
precondition to the issuance of the new 
authority. 

One final issue deserves attention. 
This decision does not require any 
change in our regiilations regarding the 
filing of tariffs. 11 a certificate is granted 
which encompasses previously granted 
authority, the preexisting tariff will 
remain effective until or unless 
superseded by a new tariff. The 
publication of class or commodity rates 
which duplicate or conflict with 
rates published in the same or any other 
tariff will continue to be prohibited. See 
49 CFR 13ia7li). 

Regulatory Flexibility Analysis 

Weighed in light of the Regulatory 
Flexibility Act. 5 U.S.C 001 et seq^ we 
concluded that this decision will have a 
modest, albeit beneficial economic 
impact upon an unascertainable number 
of small entities, but particularly small 
carriers, shippers, and the consuming 
public. 

The burdensome, redundant practice 
of tracing duplicative operating 
authorities in the context of application 
proceedings often delayed or precluded 


issuance of new or expanded 
certificates. While new entrants into the 
for-hire motor carrier Industry 
necessarily were unaffected by that 
practice, many smaller carriers were 
inconvenienced and obliged to incur 
added expense in prosecuting their 
applications. Those most adversely 
affected by uncertainties inherent in our 
prior practice were shippers and, 
ultimately, the consuming public. Under 
the instant decision, delays and 
uncertainties attributable to our prior 
practice are eliminated altogether at 
savings to carriers, shippers, the 
consuming public, and the Commission. 

The decision in these two proceedings 
docs not affect significantly either the 
quality of the human environment or 
conservation of energy resources. 

This action is taken under the 
authority of 49 U.S.C 10101,10321, 

10022,10923.11343. and 11344. and 5 
U.&C 553 and 559. 

By the Commission. Chainnaii Taylor. 
VIce-Ckainnan Clapp, Commissioners 
Gresham and Gillh^ 

Agatha L. Mergeaovich. 

Seerttary. 

Appendix 

PART 1132—TRANSFER OF 
OPERATING RIGHTS 

49 CFR 1132.3(c) ia revised to read as 
follows: 

S 1132.3 Crtteiia for approval 
• • • • • 

(c) The Commission will not approve 
a transfer or lease of operating ri^ts 
authorizing the transportation of 
passengers to a person who controls, is 
controlled by, or is under common 
control with another person who is the 
record holder of operating ri^ts which 
materially duplicate those to be 
transferreci 
• • • • • 

PART 1134—CONTROL OR 
CONSOUOATION OF MOTOR 
CARRIERS OR THEIR PROPERTIES 

Section 49 CFR 1134.51 is amended os 
follows: 

(1) The heading of section 1134.51 is 
revised to read: "Control of duplicate 
operating rights authorizing the 
transportation of passengers.** 

(2) Paragraph (a) of section 1134.51 is 
revised to read as follo%vs: 

S 1134.51 Control of dupUcats oporating 
rights authortzJng the transportation of 
passengara. 

(a) All applications under section 5 of 
the Interstate Commerce Act which 
would result in the control or 
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management in a common interest of 
two or more motor carriers of 
passengers must, as a condition 
precedent to approval, comply with one 
or more of the following conditions 
where unqualified approval would result 
in the holding of duplicate operating 
rights authorizing the transportation of 
passengers by any one or more of the 
carriers presently controlled and the 
carrier or carriers sought to be 
controlled, or by any two or more 
carriers sought to be controlled: 

(1) One or more of the carriers holding 
duplicating authority shall request 


cancellation to the extent required to 
terminate all duplications, specifying the 
particular operating rights to be 
canceled, so that only one of them shall 
retain authority to operate over the 
same route or to render the same service 
between the same points; 

(2) The applicant for control shall 
submit a plan and timetable to eliminate 
the duplications at the earliest 
practicable date so that only one of the 
carriers to be thereafter controlled will 
hold authority to operate over the same 
route or to render service between the 
same points; 


(3) If cogent and acceptable reasons 
exist why duplicate operating rights 
under common control should be 
permitted to continue, then the 
certificates of the carriers holding 
duplicating authority shall be 
appropriately conditioned to provide 
that the operating rights, to the extent 
they duplicate, may not be thereafter 
severed from common ownership by 
sale or otherwise. 

• • • • • 

pX OaiL PIImI II- M nail • 
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This section of the FEDERAL REGISTER 
contains notices to the pubKc of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


FEDERAL LABOR RELATIONS 
AUTHORITY 

5 CFR Part 2429 

Processing of Cases; Proposed 
Revision of Rules 

agency: Federal Labor Relations 
Authority. 

ACTION: Proposed revision of rules and 
regulations. 

summary: This proposed revision would 
provide that the timely filing of an 
exception to an arbitration award with 
the Authority will automatically serve to 
stay that award until the Authority 
resolves the exception. The proposed 
revision would more accurately reflect 
the provisions and intent of the Federal 
Service Labor-Management Relations 
Statute. 

OATS: Written comments will be 
considered if received by December 21. 
1981. 

address: Send written comments to 
lames). Shepard. Executive Director, 
Federal Labor Relations Authority. 500 
C Street. SW., Washington. D.C 20424. 
FOR FURTHER INFORMATION CONTACT: 
Paul E. Klein. Chief Counsel. (202) 382- 
0881. 

SUPRUEMENTARY INFORMATION: Under 
i 2429.8 of the Authority's final rules 
and regulations, the Authority will 
entertain a request for a stay of an 
arbitration award only in conjunction 
with and as part of an exception to an 
arbitrator's award filed under part 2425 
of the rules and regulations The 
proposed revision would more 
accurately reflect the provisions and 
intent of section 7122(b) of the Federal 
Service Labor-Management Relations 
Statute (5 U.S.C 7122(b)). That section 
provides that if an exception to an 
award is not filed with the Authority 
during the 30 day period beginning on 
the dale of the award, then the award 
becomes final and binding and whatever 
action is required by the final award 
must be taken. Therefore, the Statute 


implicitly provides for a stay of the 
award when exceptions have been 
timely filed with the Authority and the 
proposed revision reflects that 
provision. Likewise, the change 
facilitates the administration of the 
Statute, since It w^ould avoid questions 
concerning compliance with an award 
which may be subsequently set aside or 
modiHed as a result of the exceptions 
filed. 

PART 2429—MISCELLANEOUS AND 
GENERAL REQUIREMENTS 

It is proposed to amend 5 CFR Part 
2429 by revising § 2429.8 to read as 
follows: 

{ 2429.8 Stay of arbitration award. 

The filing of an exception arbitrator's 
award under Part 2425 of this 
subchapter shall operate as a stay of the 
award. Such stay shall bo deem^ 
effective from the date of the award and 
shall remain in effect until the Authority 
resolves the exception. 

(6 UJLC 7134) 

Dated: November 13.1981. 

Federal Labor Relations Authority. 

Rooald W. Haughton. 

Chairman, 

Henry B. Frazier lU. 

Member. 

Leon B. Applewboite. 

Member, 

ini Doc ai-mzt pm n-isai: ms bsdJ 
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DEPARTMENT OF AGRICULTURE 
Rural Electrification Administration 
7 CFR Part 1701 

Public Information; Appendix A—REA 
Bulletins PE-28. Specification for 
Figure 8 Multipair Distribution Wire and 
PE-27, Specification for One-Pair 
Distribution Wire 

agency: Rural Electrification 

Administration, USDA. 

action: Proposed rule._ 

SUMMARY: REA proposes to amend 
Appendix A by withdrawing REA 
Bulletin 345-20, REA Specification for 
Figure 8 Multipair Distribution Wire. 
PE-za and REA BullcUn 345-19. REA 
Specification for Figure 8 One-Pair 
Distribution Wire, PE-27. The products 
covered by these specifications are no 


longer used on the systems of REA 
borrowers, therefore, the specifications 
are no longer required. 

date: Public comments must be received 
by REA no later than )anuary 19,1982. 

ADDRESS: Submit written comments to 
Joseph M. Flanigan. Director. 
Telecommunications Engineering and 
Standards Division. Rural Electrification 
Administration. Room 1355, South 
Building. U.S. Department of 
Agriculture. Washington, D.C 20250. 

FOR FURTHER INFORMATION CONTACT. 

Marry M. Hutson. Chief, Outside Plant 
Branch, Telecommunications 
Engineering and Standards Division, 

Rural Electrification Administration, 

Room 1342, South Building, U.S. 

Department of Agriculture, Washington, 

D.C 20250, telephone (202) 447-3827. 

The draft Regulatory Impact analysis 
describing the options considered in 
developing this proposed rule and the 
impact of implementing each option is 
available on request from the above 
ofOce. I 

SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural Electrification Act, as i 

amended (7 U.S.C 901 et seq.), REA 
proposes to amend Appendix A by 
withdrawing Bulletins 345-20 and 345- i 

19. This proposed action has been 
reviewed under USDA procedures i 

established to implement Executive 
Order 12291 and has been classified as 
not major. A Regulatory Flexibility 
Analysis is not required and an 0MB | 

Circular A-05 review is not applicable 
to this action. 

Tho products covered by these ' 

spedRcotions are no longer used on the 
systems of REA borrowers, therefore, 
the documents are being withdra%vn. 

While it would have been possible to 
continue the documents in their present 
form, this would have been senseless, as 
it would have added to government 
paperwork and costs at no benefit to the ' 
borrowers, or their subscribers. 

This program is listed in the Clatalog f 
of Federal Domestic Assistance as r 

10.851—Rural Telephone Loans and 
Loan Guarantees. 

All written submissions mode 
pursuant to this action will be made i 
available for public inspection during 
regular business hours, above address 
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Diiled: NovamW 13,1981. 
lack Von Mark, 

Acting Admitu$Uvtor. 

IfK Doc m-99622 FM 11-19-at. M mmH 
BILUNO COOC 9410>IMI 


7 CFR Part 1701 

Proposed Revision of REA Bulletin 
10S* *5, *'Financlal Forecast^-Electilc 
Distribution Systems** 

agency; Rural Electrification 
Administration, USDA. 

ACTIOH: Proposed rule. 

SUMMARY: REA proposes to amend 
Appendix A—REA Bulletins to provide 
for a revision of REA Bulletin 105-5, 

*Tinancial Forecast—Electric 
Distribution Systems.” As proposed, this 
bulletin would formalize REA*8 
acceptance of Hnancial forecasts 
prepared using a standard computer 
program in lieu of manually prepared 
forecasts. The computer program design 
has been tested extensively and found 
acceptable by both REA and its 
borrowers. Use of the computerized 
forecast reduces the burden of work 
required both of applicants in preparing 
and revising their forcasts, and that of 
REA field staff members who assist the 
applicants, and those who review the 
completed forecasts as part of the loan 
making process. 

The Bnancial forecast, formally 
adopted by the 5ppl(cant*s board of 
directors, presents their financial plans, 
indicates their loan needs, and 
demonstrates loan feasibility. It also 
serves as a long-ran^ planning tool in 
the management of these rural electric 
utilities. 

date: Public comments must be received 
by REA no later than January 18,1982. 

address: Persons interested in the 
proposed revision may submit %vritten 
comments to Charles R. Weaver. 
Director, Electric Loans and 
Management Division, Rural 
Eleclrirtcalion Administration, Room 
3342, South Building, U.S. Department of 
Agriculture. Washington. D.C 2025a 

FOR FURTHER INFORMATION CONTACT: 
Carl Anderson, Management Analysis 
Officer, Electric Loans and Management 
Division, Room 3853, South Building. 

U.S. Department of Agriculture, 
Washington, D.C 20250, telephone 
number (202) 382-1908. The Draft 
Regulatory Impact Analysis describing 
the options considered in developing 
this proposed rule and the impact of 
implementing each option is available 
on request from the above office. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural Electrification Act as 
amended (7 U.S.C 901 et scq.J, REA 
proposes to amend Appendix A by 
revising Bulletin 105-5, FinandoJ 
Forecast—Electric Distribution Systems. 
Proposed revision of the bulletin will not 
result in increased costs or prices to 
consumers or industries nor will it have 
an annual effect of $100 million or more. 
Therefore In conformance with 
Executive Order 12291, Federal 
Regulation, this proposed action has 
been dotermined to be **not major.” A 
Regulatory Flexibility Analysis is not 
required, and an OMB Circular A-95 
review Is not applicable to this action. 

REA has a continuing need to assess 
borrower loan fund requirements and 
their financial feasibility. This 
formalized document submitted to REA 
in support of loans helps to assure RF.A 
that each borrower Is committed to a 
reasonable, prudent plan that will allow 
it to achieve REA program objectives 
and repay its REA loan as agreed. While 
there are many factors influencing the 
quality of forecasting done by 
borrowers, the automated'system 
contributes to the quality of forecasts by 
eliminating mathematical errors as well 
as by making it easier for managers to 
keep their forecasts current. These 
benefits should be permanent. 

This program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Electrification Loans and 
Loan Guarantees. 

The reporting and recordkeeping 
requirements contained in this proposed 
rule have been submitted for approval 
by the Office of Management and 
Budget (OMB) In accordance with the 
Federal Reports Act of 1042. If OMB 
does not approve, without change, the 
reporting and recordkeeping 
requirements contained in the proposed 
rule, REA will revise It as necessary to 
comply with the decision of OMB. REA 
will publish a notice in a future issue of 
the Federal Register concerning OMB*b 
decision on these requirements. 

All written submissions made 
pursuant to this action will be made 
available for public inspection during 
regular business hours, at the above 
address. Copies of the proposed bulletin 
are available upon request from the 
addresses above. 

Dated: November 13,1081. 

Jack Van Mark. 

Acting Administrator. 

im Hoc. •1-1M47 FM 11-lS-ei: a4» amf 
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Agricultural Marketing Service' 

Food Safety and Quatlty Service 
7 CFR Part 2851 

United States Standards for Grades of 
Kiwlfruit* 

agency: Food Safety and Qualily 
Service. USDA. 
action: Proposed rule. 

SUMMARY; This rule would establish 
voluntary U.S. Standards for Grades of 
Kiwifruit This action is being taken at 
the request of the Kiwifruit Growers of 
California and the California Kiwifruit 
Commission. These proposed standards 
would provide Industry with a uniform 
basis for trading which would promote 
orderly and efficient marketing. 
date: Comments roost be received on or 
before February 25.1982. 

ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Hearing Clerk, U.S. 
Department of Agriculture. Room 1077, 
South Building. Washington, D.C. 2025a 
Comments should reference the date 
and page number of this issue of the 
Federal Register and will be made 
available for public inspection in the 
Office of the Hearing Gerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Francis J. O'Sullivan. Fresh Products 
Branch. Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington. 
DC 20250. (202) 447-2188. 
SUPPLEMENTARY INFORMATION; 

Executive Order 12291 

This action has been reviewed under 
USDA guidelines implementing 
Executive Order 12291 and Secretary's 
Memorandum 1512-1 and has been 
classified as a non*ma)or rule. 

Effect on Small Entities 

William T. Manley, Deputy 
Administrator, Marl^ting Program 
Operations, Agriculhu^l Marketing 
Service, has determined this proposed 
rule would not have a significant 
economic impact on a substantial 
number of small entities, as defined by 


'The Commodity Sovicco Prognun of the Pood 
Safely and Quality Sarvko of iha U8. Dvparlnianl 
of Agncultum (USOAj was trantenfsi to tbo 
AgricuUural MArlatlng Servica of USOA by USDA 
Seovtary't ktemonifidum 1000-1. tsioed Jons 17, 
1081. A ootioa doUilifif lb# a§iocies* reorssniislioo 
hi beins drafted for later pobllcsUoiL 

«vlth the provisions of tbrse 
standaidt liuiU not excuse faUuro to comply with 
proviilans of applicable Federal or State laws. 
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Ihf Regulatory Flexibility ArX Pub. L 
90-354 (5 U.S.C. 601), because It rcflcfcts 
current marketing practices. 

Background 

The Kiwifrult Growers of Gilifomia 
and the California Kiwifrult Commission 
have formally requested the Deportment 
to develop U.S. Standards for Grades of 
Kiwifrult, In response, staff members of 
the Fruit and Vegetable Division. 
Agricultural Marketing Service, met with 
the Standards Committee of the 
Kiwifrult Growers of California. 

Klwifniit production has begun to 
increase rapidly in the United Slates, 
particularly in California whore 
approximately 600 acres are now in 
commercial production. Shipping volume 
has increased from 15,000 containers in 
1978 to 250.000 during 1979 and 
opproximately 800,000 in 198a 
Additional plantings throughout 
California arc nearing maturity and the 
crop is now marketed internationally. 
Kiwifrult grown in this country are 
marketed in mid-winter, whereas the 
larger New Zealand crop is marketed 
duHng the spring and summer. There is a 
definite industry' need for U.S. standards 
which would provide a uniform basis for 
trading kiwifrult that are imported, 
exported, or marketed domestically. 

The adoption of these proposed 
standards would provide the rapidly 
growing domestic kiwifrult Industry with 
U.S. grade standards similar to those 
use extensively by the fresh produce 
industry to assist in the orderly 
marketing of other commodities. 

The proposed grade standards arc 
also drawn in accordance with the 
Agency's Uniform Grade Nomenclature 
Policy that become effective July 1.197a 
This policy requires that upon 
development of U.S. standards for fresh 
fruits and vegetables, the grade 
nomenclature shall be U.S. Fancy, U.S. 
No. 1. U,S. No. 2, or U.S. No. 3. 

In November 1980 a “Market Survey 
to Consider Issuance of U.S. Standards 
for Grades of Kiwifrult" was distributed 
to interested persons. Reaction to the 
Survey was generally favorable. 

Accordingly, it it proposed that U.S. 
Standards for Grades of Kiwifrult be 
established and coditicd as 7 CFR 
2851.2335 through 2851.2340 to read as 
follows: 

PART 2851-FRESH FRUITS. 
VEGETABLES, AND OTHER 
PRODUCTS (INSPECTION. 
CERTIFICATION. AND STANDARDS)*» 

Subpart—United States Standards for 
Grades of Kiwifruit 

S»m; 

2851.2335 Grades. 


2851.2336 Tolerances. 

2851.2337 Application of Tolomnces. 

2851.2338 Standard Pack. 

2851.2338 Definitions, 

2851.2340 Classification of defects. 

Authority': Agricultural Marketing Act ol 
1940. Secs. 203. 2(», 60 Slat 1087. as 
amended, 109a at amended. 7 US.C 1622, 
1624. 

Subpart—United States Standards for 
Grades of Kiwifruit 

{2851.2335 Grades. 

(a) "U-S. Fancy" consists of kiwifruit 
which meet the following requirements: 

(I) Basic Requirements: 

(1) Similar varietal churacIcrisUcs: 

(II) Mature; 

(iii) Not soft overripe, or shriveled: 

(ivj Clean: and. 

(v) Well formed. 

(2) Free From: 

(i) Worm holes; 

(ii) Broken skins which are not healed: 

(iii) Sunscald: ' 

(ivj Freeting injury: 

(v) Internal breakdown: and. 

(vi) Decay. 

(3) Free From Injury By: 

(i) Bruises: . 

(ii) t.eaf or limbrubs: 

(iii) Discoloration: 

(iv) Hail; 

(v) Growth cracks; 

(vi) Scab; 

(vii) Scars; 

(viii) Heat, spraybum, or sunburn; 

(ix) Sealer. 

(x) Insects; 

(xi) Other diseases: and, 

(xii) Mechanical or other means. 

(4) Tolerances. { 2851.2336 

(b) "U.S. No. V* consists of kiwifruit 
whi^ meet the following requirements: 

(1) Basic Requirements: 

(1) Similar varietal characteristics; 

(ii) Mature: 

(iii) Not soft overripe, or shriveled; 

(iv) Clean: and. 

(v) Fairly well formed. 

(2) Free From: 

(i) Worm holes; 

(ii) Broken skins which are not healed: 

(iii) Sunscald; 

(ivj Freezing injury; 

(v) Internal breakdow'n; and. 

(vi) Decay. 

(3) Free From Damage By: 

(i) Bruises: 

(ii) Leaf or limbrubs: 

(iii) Discoloration: 

(iv) Hail injury: 

|vj Growth cracks; 

(vi) Scab; 

(vii) Scars; 

(vili) Heat injury, spraybum. or 
sunburn; 

(ix) Scale: 

(x) Insects: 


(xi) Other diseases: and. 

(xii) Mechanical or other means. 

(4) Tolerances. { 2851.2336 

(c) "U.S. No. 2" consists of kiwifruit 
which meet the following requirements: 

(1| Basic Requirements: 

(1) Similar varidtal characteristics: 

(ii) Mature: 

(iii) Not soft, overripe, or shriveled: 

(iv) Fairly clean; and, 

(v) Not badly misshapen. 

(2) Free From: 

(i) Worm holes; 

(ii) Broken skins which are not healed: 

(Ui) Sunscald; 

(Ivj Freezing injury; 

(v) Internal breakdown; and. 

(vi) Decay, 

(3) F’ree From Serious Damage By: 

(1) Bruises: 

(ii) Leaf of limbrubs: 

(iii) Discoloration: 

(ivj Hail injury: 

(v) Growth cracks; 

(vi) Scab; 

(vii) Scars; 

(viii) Heat injury, spraybum. or 
sunburn; 

(ix) Scale; 

(x) Insects: 

(xi) Other diseases: and. 

(xii) Mechanical or other me^ins. 

(4) Tolerances. { 2851.2330 

{2851.2336 Totsfances. 

In order to allow for variations 
incident to proper grading and handling 
in each of the foregoing grades, the 
following tolerances, by count, shall be 
permitted in any lot: 

(a) £7.5, Fancy and 1/.S, No. L —(1) For 
defects at shipping pointJ 8 percent for 
kiwifruit which fail to meet the 
requirements of this grade: Provided 
That included in this amount not more 
than 4 percent shall be allowed for 
defects causing serious damage, 
including in this latter amount not more 
than 1 percent for kiwifruit affected by 
decay or internal breakdown. 

(2) For defects en route at destination. 
12 percent for kiwifruit which fail to 
moel the requirements of the specified 
grude: Provided, That included in this 
amount not more than the following 
percentages shall be allowed for defects 
listed: 

(i) 8 percent for permanent defects: 

(it) 8 percent for defects causing 
serious damage, including therein not 
more than 4 percent for serious damage 
by'permanent defects and not more than 


' Shipping poial. aa uMd In theM ftiandartU, 
niMina tha poini of origin of Iho ahipment In lh« 
produiring «itj or at poet of loading for ahip atureii 
or uverscAi ahlpmeot Or. la the caie of ihipinrnta 
from outilda tha continantal United Stain, lha port 
of entry Inio the Unliod States. 
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2 percent for kiwifrtiit affected by decay 
or internal breakdown. 

(b) US. No. 2. —(1) For defects at 
shipping poinU 8 percent fqr kiwifruit 
which fail to meet the requirements of 
this grade: Provided, That included in 
this amount not more than 4 percent 
shall be allowed for serious damage by 
sunscale. internal breakdown, decay or 
insects including in this amount not 
more than 1 percent for kiwifruit 
affected by decay or internal 
breakdown. 

(2) For defects en route or at 
destination. 12 percent for kiwifruit 
which fail to meet the requirements of 
the specified grade: Provided, That 
included in this amount not more than 
the following percentages shall be 
allowed for defects listed: 

(i) 8 percent for permanent defects 
indudlng therein not more than 4 
percent for sunscald, or serious damage 
by insects. 

(ii) 2 percent for internal breakdown 
or decay. 

S 2851J2337 Applicatioii of toterances. 

The contents of individual containers 
in a lot, based on sample inspection, are 
subject to the following limitations: 

(a) A container may contain not more 
than double any specified tolerance 
except that at least two defective 
specimens may bo permitted in any * 
container Provided, That the averages 
for the entire lot are within the 
tolerances specified for the grade. 

9 2851.2338 Standard pack. 

(a) Kiwifruit shall be fairly uniform in 
size and color and shall be packed in 
boxes, flats, lugs, or cartons and 
arranged according to approved apd 
recognized methods. All containers shall 
be tidily packed and well filled but the 
contents shall not show excessive or 
unnecessary bruising resulting from 
overfilling or oversizing. The kiwifruit in 
the shown face shall be reasonably 
representative in size and quality of the 
contents of the entire container. 


(b) When packed in closed containers 
the size shall be indicated by marking 
the container with the numerical count 

(c) Boxes, flats, lugs or cartons: 

(1) Kiwifniit packed in containers 
equipped with cell compartments, 
cardboard fillers or molded trays shall 
be of proper size for the cells, fillers, or 
molds in which they are packed, and the 
number of kiwifruit in the container 
shall correspond to the count marked on 
the containers. 

(2) In order to allow for variations 
inddent to proper packing when packed 
in other types of packs in lugs, cartons, 
or boxes, the number of kiwifruit in the 
container may vary not more than two 
from the number marked on the 
container. 

(d) "Fairly uniform in size" means the 
diameter of kiwifruit in any container 
may not vary more than Va inch (6.4mm). 

(e) "Diameter** means the greatest 
dimension measured at right angles to a 
line from stem to blossom end. 

(f) 'Tolerances for standard pack.'* In 
order to allow for variations incident to 
proper sizing and packing, not more 
than 10 percent, by count, of containers 
in any lot may fail to meet the 
requirements for Standard Pack. 

S 2851.2330 Definitions. 

"Similar varietal characteristics** 
means kiwifruit in any lot and container 
are similar in shape, color of skin and 
flesh. 

"Mature** means the kiwifruit has 
reached the stage of maturity which will 
ensure the proper completion of the 
ripening process. The minimum average 
soluble solids of fruits tested shall be 
not less than 6.5 percent. 

**Clean" means the kiwifruit is 
practically free from dirt, dust, or other 
foreign material. 

"Fairly clean** means the kiwifruit is 
reasonably free from dirt, dust or other 
foreign material. 

"Well formed** means the kiwifruit 
has the shape characteristic of the 
variety and slight bumps or other 


roughness are permitted providing they 
do not detract from appearance. Fan 
shaped or flattened fruit are not 
considered well formed. 

"Fairly well formed" means the 
kiwifruit has the shape characteristic of 
the variety but slight bumps or other 
roughness are permitted providing they 
do not materially detract from 
appearance. 

"Badly misshapen** means the 
kiwifruit is so decidedly deformed that 
its appearance is seriously affected. 

"Carefully packed** means the 
kiwifruit shows no evidence of rough 
handling. 

•'Injury" means any specific defect 
described in } 2d5lJ^340. Table I: or an 
equally objectionable variation of any 
one of those defects, any other defect, or 
any combination of defects, which 
slightly detracts from the appearance, or 
the edible or marketing quality of the 
kiwifruit. 

"Damage** means any speciftc defeci 
described in $ 2851.234a Table 1; or an 
equally objectionable variation of any 
one of these defects, any other defect, or 
any combination of defects, which 
materially detracts from the appearance, 
or the edible or marketing quality of the 
kiwifruit. 

**Serious damage" means any specific 
defect described in S 2851.2340, Table 1: 
or an equally objectionable variation of 
any one of these defects, any other 
defect, or any combination of defects, 
which seriously detracts from the 
appearance, or the edible or marketing 
quality of the kiwifruit. 

"Permanent defects" means those 
defects which are not subject to change 
during shipment or storage: including, 
but not limited to shape, scars or growth 
cracks. 

"Condition defects’* means those 
defects which are subject to change 
diuing shipment or storage; Including, 
but not limited to decay, soft, shriveling, 
discoloration, or bruises. 
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DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1952 

Proposal of Supplement to California 
State Plan 

agency: Occupational Safety and 
I Icalth Administration, Labc«. 

action: Proposed rule. 

SUMMARY: This notice invites comments 
on a Supplement to the California 
Occupational Safety and Health Plan 
submitted as a State Initiated change 
under Subpart E of Part 1953 of this 
Chapter, llie supplement, submitted 
October 9,1961 concerns the State's 
adoption of an emergency temporary 
standard co\*ering employee exposure to 
Ethylene Dibromide (EDO). Part 1953 of 
this Chapter prescril^s procedures for 
the review of changes to State plans 
which have been approved under 
section 18(c) of the Occupational Safety 
Act of 1970 (29 U.S.C. 667) (hereinafter 
referred to as the Act). 


date: Comments and requests for a 
hearing should be submitted by 
December 21.1981. 
addresses: Written comments and 
requests for a hearing should be 
submitted to the Director. Federal 
Compliance and State Programs, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, Room N-3ai3,200 Constitution 
Avenue NW.. Washington, D.C 20210. 
FOR FURTHER INFORMATION CONTACT: 

Pot Horn, Project OfBcer, Office of State 
Programs, Occupational Safety and 
Health Administration, Room N3613, 200 
Constitution Avenue NW., Washington. 
D.C 20210. 

A copy of the supplement, along with 
the approved plan may be inspected and 
copied during normal business hours at 
the following locations: Office of State 
Programs, Gtoupational Safety and 
Health Administration, Room N-3613. 
200 Constitution Avenue. NW., 
Washington. D.C 20210; Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, 

Room 11349,450 Golden Cate Avenue. 
San Francisco. California 94102; and the 
California Occupational Safety and 


Health Administration, Room 7232, 525 
Golden Gate Avenue. San Francisco, 
California 94102. 

SUPPLEMENTARY INFORMATION: 

Background 

The supplement, described below, 
concerns the State's emergency 
temporary standard covering employee 
exposure to EDB. The comparable 
Federal standard is found at 29 CFR 
1910.1000, Table Z-2. The Federal 
standard basically sets the allowable 
employee exposure limitation to FDD at 
20 parts per million (ppm) for any 6-hour 
work shift of a 40 hour work week and 
at a ceiling of 30 parts per million (ppm) 
for any IS-minute peric^ The California 
standi sets limits for exposure to EDB 
at 130 parts per billion (ppb) as an 8- 
hour time-weighted average and at a 
ceiling of 130 parts per billion (ppb) for 
any 15-minute period. Additionally, the 
California standard contains specific 
requirements with respect to: reporting 
of use and omoigendes; exposure 
monitoring: methods of compliance: 
protective clothing and equipment: 
training: posting and notification of 
shipments: recordkeeping: and medical 
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surveillance. It appears that the 
California standard is at least as 
effective as the comparable Federal 
standard and in many respects, more 
stringent Under the Act and pertinent 
regulations. States are permitted to 
adopt standards which arc more 
stringent than comparable Federal 
standards. However, section 18(c)(2) of 
the Act and 29 CFR 19023(c)(2) provide 
that State standards which are different 
from Federal standards and applicable 
to products which are distributed or 
used in interstate commerce, must be 
required by compelling local conditions 
and not unduly burden interstate 
commerce. Because concerns have been 
raised that this product standard 
limitation may be applicable to the 
California EDB standard. OSHA is 
seeking through this notice, public 
comment as to whether the California 
standard is applicable to products which 
are distributed or used in interstate 
commerce and. if so, whether it is 
required by compelling local conditions 
and does not unduly burden interstate 
commerce. 

A synopsis of the salient provisions of 
the California standard follows: 

(a) The requirements for control of 
employee exposure to EDB apply to the 
munufactiue, reaction, packa^ng. 
repackaging, storage, transportation, 
distribution, sale, handling and use of 
EDB. Additionally the provisions apply 
to exposure to EDB diffusing out of any 
packaging material of fruit or vegetable 
previously impregnated with EDB. 

(b) Permissible limit for employee 
exposure to EDB is 130 ppb as an 8>hour 
time-weighted average. 

(c) Information regarding employee 
exposure to EDB shall be reported to the 
State agency within 24 hours following 
the introduction of EDB into the 
workplace. Additionally, emergencies 
resulting in sudden exposure to EDB in 
excess of permissible limits shall be 
reported to the State agency within 24 
hours of the occurrence. Such report 
must also be posted in the workplace. 

(d) Each employer who has a place of 
employment in which EDB is present 
shall monitor to accurately determine 
exposure levels. Monitoring shall be 
done at least quarterly and may be 
required more frequently under certain 
circumstances. Employees shall be 
notified of the results of the monitoring. 

(e) Exposure to EDB shall be 
controlled by feasible engineering and 
work practice controls. Where such 
controls are not feasible, exposure shall 
be controlled by necessary personal 
protective controls. 

(f) Where there is a possibility of eye 
or skin contact with EDB. protective 


clothing and equipment shall be 
provided and required. 

(g) Each employee engaged in EOB 
operations involving exposure to EDB 
shall be provided a training and 
education program relating to the 
hazards of EDB and precautions for its 
safe use. 

(h) The employer shall post a 
precautionary sign wherever containers 
of EDB are present in the workplace 
such that exposure may occur as a result 
of work operations, except that no 
posting is required in areas where 
produce is sold at retail. Precautionary 
signs must bear the following legend: 

DANCER 

ETHYLENE DIDROMIDE 
CANCER HAZARD 
MA Y CAUSE STERILITY 

Additionally, all employers shipping 
or handling produce fumigated with EDB 
shall provide the recipient of the 
produce with a written notice of such 
fumigation prior to any handling of the 
fumigated produce by the recipient. 

(i) The employer shall maintain an 
accurate record of all monitoring and 
medical surveillance required by this 
section. 

(j) A medical surveillance program 
may be required. 

Public Participation 

Any interested person may request an 
informal hearing concerning the 
proposed supplement by filing 
particularized written objections with 
respect thereto within the time allowed 
for with the Director of the Office of 
Federal Compliance and State Programs 
at the above address. If In the opinion of 
the Assistant Secretary of Labor for 
Occupational Safety and Health, 
substantial objections are filed which 
warrant public discussion, an informal 
hearing on the subject and issues 
involved may be held. 

Decision 

The Assistant Secretary will consider 
all relevant comments, arguments and 
requests submitted concerning the 
supplement and will thereafter issue a 
decision approving or disapproving it. 
The Assistant Secretary's decision will 
be published in the Federal Register and 
appropriate section of Subpart K of 29 
CFR Part 1952 will be amended. 

(Sec. ia Pub. L 91-500. 54 Stat. 1505 (29 
U.aC 607)) 


Signed at Washington. D.C. this 16th day 
of November 1961. 

Thorne G. Auchler, 

Assigtojit Secretary. 

nit Doc. St-13Sa: FlWd n-19-Sl; IMS mbI 
BILUNG COOC aiO-lS-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(A-5-FRL 1955-5] 

Minnesota; Approval and Promulgation 
of Implementation Plans 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This notice proposes 
rulemaking on a revision to the 
Minnesota State Implementation Plan 
(SIP) pursuant to Part D of the Clean Air 
Act (Act) as amended in 1977. The 
revision pertains to a portion of the Part 
D SIP for total suspended particulates 
(TSP) in Minnesota. The purpose of this 
notice is to discuss EPA's evaluation of 
the revision and to solicit public 
comments on the revision and on EPA's 
proposed acliom 

date: Comments on this revision and on 
the proposed EPA action must be 
received by December 21.1981. 
ADDRESSES: Copies of the SIP revision 
are available at the following addresses. 
(It is recommended that you telephone 
the contact person listed below l^fore 
visiting the Region V OHlce of EPA), 
Environmental Protection Agency. 
Region V, Air Programs Branch. 230 
South Dearborn Street Chicago, 
Illinois 60604 

Environmental Protection Agency. 

Public Information Reference Unit 401 
M Street Washington, D.C 20480 
Minnesota Pollution Control Agency, 
1935 West County Road B-2, 

Roseville, Minnesota 55113 
Written comments should be sent to: 
Cary Gulezian. Chief. Regulatory 
Analysis Section. Air Programs Branch, 
EPA. Region V, 230 South Dearborn 
Street, Chicago. Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Delores Sieja, Regulatory Analysis 
Section. Air Programs Branch* EPA, 
Region V, 230 South Dearborn Street 
Chicago, Illinois 60604, (312) 886-6038. 
SUPPLEMENTARY INFORMATION: On 
March 3,1978 (43 FR 8962) and on 
October 5,1978 (43 FR 45993). pursuant 
to the requirements of section 107 of the 
Clean Air Act (the Act). EPA designated 
certain areas In each state as 
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nonattainment with respect to the 
National Ambient Air Quality Standards 
(NAAQS) for total suspended 
particulates (TSP). sulfur dioxide (SOt). 
carbon monoxide (CO), oxonc (Os), and 
nitrogen dioxide (NOt). 

Part D of the Act requires State 
Implementation Plans (SIP) to include 
strategies and regulations adequate to 
insure attainment of the primary 
NAAQS as expeditiously as practicable, 
but no later than December 31.1662. and 
In the interim, to provide reasonable 
further progress toward attainment 
through the application of reasonably 
available control technology (RACT). 
Where attainment cannot be 
demonstrated despite the application of 
RACT to traditional sources of 
particulate matter. EPA %viU accept as a 
basis for approval a commitment by the 
State (1) to conduct additional studies 
on the causes for particulate 
nonattainmenl. including the degree to 
which nofitraditional area sources of 
particulate matter such as dust from 
construction or resuspended road dust 
affect air quality, and (2) to develop and 
to submit to CPA additional strate^es 
and enforceable regulations adequate to 
demonstrate attainment of the primary 
standards by the statutory attainment 
date. The criteria for an approvablo SIP 
are described in a Federal Rogbter 
notice published on April 4.1079 (44 FR 
20372). Supplements to the April 4.1979 
notice were published on July 2.1979 (44 
FR 36583). August 2a 1979 (44 FR S0371). 
September 17.1979 (44 FR 53761). and 
November 23,1979 (44 FR 67162). 

The measures proposed for 
promulgation today will be in addition 
to, and not in lieu of. existing SIP 
regulations. The present emission 
control regulations for any source will 
remain applicable and enforceable to 
prevent a source from operating without 
controls, or under less stringent controls, 
while it is moving toward compliance 
with the new regulations or if it chooses, 
challenging the new regulations. In some 
instances, the present emission control 
regulations contained in the federally- 
approved SIP arc different from the 
regulations curr^tly being enforced by 
the State. If these situations, the present 
federally-approved SIP will remain 
applicable and enforceable until there is 
compliance with the newly promulgated 
and federally approved regulations. 
Failure of a source to meet applicable 
pre-existing regulations will result in 
appropriate enforcement action, 
including assessment of noncompliance 
penalties. Furthermore, if there is any 
instance of delay or lapse in the 
applicability of the new regulations, 
bemuse of a court order or for any other 


reason, the pre-existing regulations will 
be applicable and enforceable. 

The only exception to this rule is in 
cases where there is a conflict between 
the requirements of the new regulations 
and the requirements of the existing 
regulations such that It would be 
impossible for a source to comply with 
the pre-existing SIP while moving 
toward compliance with the new 
regulations. In these situations, the State 
may exempt a source from compliance 
with the pre-existing regulations. Any 
exemption granted will be reviewed and 
acted on by EPA. 

In Minnesota. Air Quality Control 
Region 131 (the Twin Cities Seven 
County Metropolitan Area) and the 
Cities of Duluth and International F*aiU 
are designated nonattainment for the 
primary TSP NAAQS. The Cities of Red 
Wing. East Grand Forks, Cloquet and 
Silver Bay and portions of the Mesabi 
Iron Range are designated 
nonattainmenl for the Secondary TSP 
NAAQS. These areas are listed in the 
October S, 1978 Federal Register (43 FR 
46010). 

In a May 13.1981 acUon (46 FR 26504) 
EPA proposed (1) to redesignate the City 
of international Falls from 
nonattainment of the primary TSP 
standard to nonattainment of the 
secondard TSP standard, and (2) to 
reduce the size of the primary 
nonattainmenl area %vithln the City of 
Duluth and for those areas not wiUiin 
the primary nonattainment area to 
redesignate as either secondary 
nonattainment or attalment EPA*s final 
action on this rulemaking will be 
published shortly. 

The TSP control plan which Is the 
subject of today's proposed rulemaldxig 
is designed to control total suspended 
particulates in the primary and 
secondary nonattainment areas within 
the Twin Oties Seven County 
Metropolilan Area and the City of 
Duluth. The control plan for the 
remaining secondary nonattainment 
area has not yet been submitted by the 
State. 

The TSP control strategy for the Twin 
Cities Metropolitan Area and the City of 
Duhith consists of RACT on traditional 
(point and fugitive emission) sources 
and a commitment to study 
nontraditional (fugitive dust) sources. In 
developing this strategy, the State 
anal)rt^ the sources contributing to the 
nonattainmenl problem in these areas. 

A microscopic study of Biters 
collected in 1977 was conducted to 
determine the causes of TSP 
nonattainment. In the Twin Cities area 
the following sources, in descending 
order, were found to be the main 


contributors to nonattainment: (1) 

Traffic reentrainment. (2) windblown 
soil (3) combustion from point sources. 

(4) fugitive emissions from industrial 
processes, and (5) emission from 
miscellaneous point and fugitive 
emission sources. In the City of Duluth 
the following sources, also in 
descending order, were found to be the 
main contributors of non-attainment: (1) 
tralTic reentralnmeot. (2) materials 
handling (iron ore. coal, etc.], (3) 
combustion from point sources, and (4) 
oirbome soiL 

On August 4.1980 and October 17. 
I960, the State submitted TSP control 
plans for the Twin Cities Seven County 
Metropolitan Area and the City of 
Duluth. (The Twin Cities Seven County 
Metropolitan Area includes Flennepfn, 
Ramsey, Scott, Carver. Washington. 
Dakota, and Anoka Counties, as well as 
the major dties of Minneapolis and St. 
Paul.) As part of the control strategies, 
the State on January 5,1981 submitted 
Rule APC-33. standards of performance 
for coal handling facilities, and on 
January 23.1881 submitted amendments 
to their existing APC rules and added 
certain new regulations. The control 
plan developed by the State of 
Minnesota is Intended to ensure 
attainment of the primary TSP NAAQS 
by December 31.1982 and the secondary 
TSP NAAQS by December 31,1985. 

EPA's review of the TSP plan is 
segmented into traditional axuJ 
nontraditional source controls. 

1. Tratfitlonal Control 

A. Point Sources. The strategy for 
controlling point sources is based upon 
new and.existing rules limiting 
particulate emissions through the 
application of RACT. All State rules that 
arc utilized In the control of point source 
emissions must be approved by EPA as 
SIP revisions. EPA approved State rules 
APC-1 through AP016 on May 31.1972 
(37 FR 10674) as revisions to the 
Minnesota SIP. Since that lime the State 
has adopted amendments to some of 
these rules and has adopted new rules. 
Therefore, on January 23,1981, the State 
submitted amendments to the previously 
approved rules and new rules. A number 
of the amended and new rules submitted 
to EPA on January 23.1981 do not apply 
to the particulate strategy and wiU be 
discussed in a future Federal Register 
notice. Following is EPA's review of the 
amended and new rules that are 
applicable to the control of particulate 
point sources. 
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Ameeded Rules 

APC-2: Definitions, Abbreviations, 
Applicability of Standards, Access to 
Piemises, Variances, Circumvention, 
Severability 

This rule contuins definitions and 
abbreviations that arc used In air 
pollution control rcgiilations. It 
describes the types of facilities affected 
by standards of performance and for 
these facilities the rule provides for 
access to premises, variance procedures 
and other general requirements. 

This rule was amended by adding 
more definitions, adding an additional 
section on abbreviations and 
applicability of standards of 
performance, and deleting a section 
allowing recreational fires. 

EPA has reviewed this amended rule 
and is proposing to approve it as a 
revision to the Minnesota SIP. 

A PC-4: Standards of Performance for 
Fossil FuebBuming Indirect Heating 
Equipment 

This rule provides particulate, sulfur 
dioxide and nitrogen dioxide standards 
for indirect heating equipment where 
there is no stands^ in another 
regulation. It was amended by adding 
provisions on test methods and 
procedures, opacity and correction 
factors for calculation of emissions from 
various types of fuels. At this time, EPA 
will only review this rule for 
particulates. 

The particular standards for indirect 
heating equipment are based on mass 
and opacity limits. For Indirect heating 
equipment installed prior to August 17, 
1971, the mass limit varies accoidlng to 
the geographical location of the facility: 
the opacity limit does not vary. For 
indirect heating equipment installed 
after August 17,1971, the mass limit 
varies according to the geographical 
location of the facility: the opacity limit 
varies according to the equipment size. 
The mass and opacity limits are 
described in the submittal. 

EPA has reviewed this rule and 
determined that the particulate standard 
for indirect heating equipment represent 
RACT. Therefore. EPA is proposing to 
approve this rule a revision to the 
Minnesota SIP. 

APC-5: Standards of Performance for 
Industrial Process Equipment 

This rule provides particulate 
emission standards for Industrial 
process equipment where there is no 
standard contained in another 
regulation. It was amended by adding 
more definitions, more stringent 
limitations, and requirements for 


appropriate test methods and 
procedures. 

The particulate standards for 
industrial process equipment are based 
on mass and opacity limits and in 
certain Instances, an equipment 
substitution. The mass limit varies 
occording to the process weight rate; the 
opacity limit varies according to the 
installation date of the equipment. The 
mass limit may be substituted by control 
equipment having specific collection 
efficiencies. The mass, opacity, and 
control equipment limits are described 
in the submittal 

EPA has renewed this amended rule 
and determined that the particulate 
standards for industrial process 
equipment represent RACT. Therefore. 
EPA is proposing to approve this 
amended rule as a revision to the 
Minnesota SIP, 

APC-7: Standards of Performance for 
Incinerators 

This rule provides particulate 
standards for incinerators installed 
before or after August 17,1971. Ihe 
amendments to this rule include more 
definitions, recordkeeping, and 
performance test methods and 
procedures. 

The particulate standards for 
incinerators are based on mass and 
opacity limitations and, in certain 
instances, requires auxiliary fuel 
burners. The mass limit varies according 
to the burning capacity of the 
incinerator and the installation date of 
the equipment; the opacity limit varies 
according to the ixislallalion dote of the 
equipment: and auxiliary fuel burners, 
with certain operating standards, are 
also required when incinerators bum 
type 2, 3,4.5 or 6 waste. All these limits 
are described in the submittal. 

EPA has reviewed this amended rule 
and determined that the particulate 
standards for incinerators represent 
RACT. Therefore. EPA is proposing to 
approve this amended rule as a revision 
to the Minnesota SIP. 

APC-Jl: Restriction of Emission of 
Varible Air Contaminants 

Tliis rule provides an opacity limit for 
emission fadlitles built before or after 
fantiary 24.1977 where there is no limit 
contained in another regulation. The 
principal amendment is the deletion of a 
paragraph containing exceptions. 

The amended reflation provides that 
emission fadiities built before January 
24.1977, opacity is limited to no greater 
than 20% except that a maximum of 40% 
opacity shall permissible for 4 
minutes in any 60 minute period. For 
emission facilities built after January 24, 
1977 opacity is limited to no greater than 


20%. This rule requires that emission 
facilities use Method 9. found in 
Appendix A, 40 CFR Part 60. and, when 
applicable. Method 9 as amended in 
AIX>21, when doing p<.»rformance tests 
for opacity. 

EPA has reviewed this amended rule 
and determined that the opacity limits 
represent RACT. Therefore. EPA is 
proposing to approve this rufe as a 
revision to the Minnesota SIP, 

New Rules 

APC-18: Emmission Standards for 
Inorganic Fibrous Materials 

This rule contains definitions and 
provides equipment and maintenance 
procedures for sources spraying 
inorganic fibrous materials. 

The expected impact of this rule is a 
reduction of emissions, especially 
fugitive emissions, into the almosplie're. 

EPA has reviewed this rule and 
proposes to approve it as a revision to 
the Minnesota SIP. 

APC-2V Emmission Source Monitoring, 
Performance Tests, Reports, Shutdowns 
and Breakdowns 

This rule provides requirements for 
omission monitoring, reference methods 
for various performance tests, inventory 
reporting, excessive omissions reporting, 
and procedures during periods of 
shutdowns or breakdowns. 

EPA has reviewed this rule ond finds 
it consistent with the requirements of 
the Act and therefore proposes to 
approve it as a revision to the 
Minnesota SIP. 

APC-22: Standards of Performance for 
Portland Cement Plants 

This rule contains monitoring of 
opcrulion requirements and 
performance test methods and 
procedures. It provides particulate 
standards for portland cement plants 
built before or after August 17,1971. 

The particulate standards for portland 
cement plants are based on mass and 
opacity limitations. For plants built 
before August 17,1971 the mass limit is 

? [overned by APC-5 (process weight rule 
or industrial equipment). The opacity 
limit is 20%. except that a maximum of 
40% shall be permissible for not more 
than 4 minutes in any 30 minute period 
and a maximum of 60% opacity shall be 
permissible for not more than 4 minutes 
in any GO minute period. For plants built 
after August 17,1971 the mass and 
opacity limits are the same as the New 
Source Performance Standards (NSPS) 
contained In Subpart F, 40 CFR Part 60. 

EPA has reviewed this rule and 
determined that the particulate 
standards for portland cement plants 
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represent RACT. Therefore. EPA Is 
proposing to approve this rule as a 
revision to the Minnesota SIP, 

A/Y>23t: Standards of Performance for 
Asphalt Concrete Plants 

This rule contains performance test 
methods and procedures. It provides 
particulate standards for asphalt 
concrete plants built before or after June 
11.1973. 

The particulate standard for asphalt 
concrete plants is based on mass and 
opacity limitations. For plants built 
before June 11,1973 the mass limit is 
governed by APC-5 (process weight rule 
for industrial equipment). The opacity 
limit is 20%, except that a maximum of 
40% opacity shall be permissible for not 
more than 4 minutes in any 30 minute 
period and a maximum of 00% opacity 
shiill be permissible for not more than 4 
minutes in any 60 minute penod. For 
plants built after June 11,1973 the mass 
and opacity limits are the same as the 
NSPS contained In Subpart 1,40 CFR 
Part 60. 

EPA has reviewed this rule and 
determined that the particulate 
standards for asphalt concrete plants 
represent RACT, Therefore, EPA is 
proposing to approve this rule as a 
revision to the Minnesota SIP. 

APC^4: Standards of Performance for 
Petroleum Refineries 

This rule contains definitions, 
exemptions, emission monitoring and 
performance test methods and 
procedures. It provides particulate, 
sulfur dioxide, carbon monoxide, and 
hydrogen sulfide standards for affected 
facilities at petroleum refineries. At this 
time EPA will only review this rule as it 
applies to particulates. 

The particulate standards for affected 
facilities at petroleum refineries built 
before or after Juno 11,1973 are based 
on (1) mass or opacity, or (2) mass and 
opacity limitations. These limits vary 
according to the type of process 
equipment and when the equipment is 
installed and are described in the 
submittal. 

EPA has reviewed this rule and 
determined that the particulate 
standards for affected facilities at 
petroleum refineries represent RACT. 
Therefore, EPA Is proposing to approve 
this rule as a revision to the Minnesota 
SIP. 

A PC 25: Standards of Performance for 
Secondary Lead Smelters 

This rule contains definitions and 
performance tests methods and 
procedures. It provides a particulate 
standard for secondary lead smelters. 


The particulate standard for 
secondary load smelters is based on (1) 
mass and opacity, or (2) opacity 
limitations, depending on the type of 
process equipment There are three 
types of process equipment for 
secondary lead smelters: cupola, 
reverberatory and pot furnaces. The 
mass limit for cupolas and reverberatory 
furnaces are 0.022 grains per dry 
standard cubic foot and the opacity limit 
is 20%. The only standard for pot 
furnaces is a 10% opacity limit for 
furnaces greater than 530 pounds. 

EPA has reviewed this rule and 
determined that the particulate standard 
for secondary lead smelters represent 
RACT. Therefore, EPA is proposing to 
approve this rule as a revision to the 
Minnesota SIP. 

APO-26: Standards of Performance for 
Secondary Brass and Bronze Ingot 
Production Plants 

This rule contains definitions, 
performance test methods and 
procedures. It provides a particulate 
standard for secondary brass and 
bronze Ingot production plants. 

The particulate standard for 
secondary brass and bronze ingot 
production plants is based on mass and 
opacity limitations. Secondary brass or 
bronze ingot production plants generally 
contain rcvei^ratory, electric or blast 
furnaces. These furnaces vary in 
production capacity and thus the mass 
and opacity limits are different These 
limits ere contained in the submittal 

EPA has reviewed this rule and 
determined that the particulate standard 
for secondary brass and bronze ingot 
production plants represent RACT, 
Therefore, ^A is proposing to approve 
this rule as a revision to the Minnesota 
SIP. 

AP028: Standards of Performance for 
Sewage Sludge Incinerators 

This rule contains definitions, 
procedures for monitoring, performance 
test methods and procedures, and 
emission limits for sewage sludge 
Incinerators. 

The particulate standards for 
incinerators are based on mass and 
opacity limits and an auxiliary fuel 
burning requirement. The mass limit 
varies according to the burning capacity 
of the incinerator and the installation 
date of the equipment, and the opacity 
limit varies according to the installation 
date of the equipment. All these limits 
are described in the submittal 

EPA has reviewed this rule and 
determined that the particulate 
standards for sewage sludge 
Incinerators represent RACT. Therefore, 


EPA is proposing to approve this rule as 
a revision to the Minnesota SIP. 

APC->32.* Standards of Performance for 
Fossil Fuel-Burning Direct Heating 
Equipment 

This rule contains definitions, 
determination of applicable standards of 
performance, and performance test 
method and procedures. It provides 
particulate and sulfur dioxide standards 
for fossil fuel burning direct heating 
equipment. At this time, EPA’s review 
will be limited to particulate regulation. 

The particulate standard for any fossil 
fuel-burning direct heating equipment is 
based on mass and opacity limits. The 
mass limit is governed by APC-5 
(process wei^t rule for industrial 
equipment]. The opacity limit is 20%. 
except that a maximum of 60% opacity 
shall be permissible for 4 minutes in any 
60 minute period and that a maximum of 
40% opacity shall be permissible for 4 
additional minutes in any 60 minute 
period. The only exception to these 
limits is an existing gray iron cupola 
with a melting capacity of less than one 
and one-half tons per hour. These limits 
are described in the submittal 

EPA has reviewed this rule and 
determined that the particulate standard 
for fossil fuel-burning direct heating 
equipment represents RACT. Therefore, 
EPA is proposing to approve this rule as 
a revision to the Minnesota SIP# 

B. Fugitive Emission Sources, Tlic 
strategy for controlling fugitive emission 
sources is (1) to enforce an existing rule 
limiting emissions from grain handling 
facilities (APC-29}: (2) to enforce a 
newly developed rule limiting emissions 
from coal handling facilities (APC-33); 
and (3) to enforce a permit procedure 
requiring the application of RACT 
measures for sources emitting controlled 
particulate emissions over 25 tons per 
year. Following is a discussion of the 
rules and the permit procedure. 

APC-29: Standards of Performance for 
Grain Handling FaciJiiies 

This rule contains definitions, a 
requirement that all grain handling 
faciUties maintain good operating and 
housekeeping practices at all limes, 
equivalent peformance standards as 
specified in APC-5, exceptions for grain 
dryers, and nuisance provisions. It 
provides specific particulate standards 
for grain handling facilities built before 
or after August 3,197a 

The particulate standard for grain 
handling facilities is based on a control 
equipment standard combined with 
good housekeeping practices. The 
equipment standard varies according to: 
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(1) The geographical location; (2) the 
grain throu^pul of the fadlily; and (3) 
(he construction date of the facility. 
These limits are described in the 
submittal. 

EPA has reviewed this rule and 
dertermined that the particulate 
Standards for grain handling facilities 
represent RACT. The opacity limits 
contained in APC-11 will be utilised in 
this rule. Therefore. EPA is proposing to 
approve this rule as a revision to the 
Minnesota SIP. 

APC’-SS: Standards of Performance for 
Coal Handling FaciUties Within 
Designated Areas 

This rule contains standards of 
performance for coal handling facilities 
located within the Minneapolis-St. Paul 
Air Quality Control Region (AQCR) or 
the City of Duluth and requires the^ 
facilities to perform certain abatement 
measures, lliese measures Include the 
pavement of surfaces, installation of 
mechanical air pollution control 
equipment, and the application of 
chemical suppressants or agents. 

Coal handling facilities located 
outside the Minneapolis-St. Paul AQCR 
and the City of Duluth are required to 
comply with the provisions of APO-0 for 
the control of fugitive particulate 
emissions. Pneumatic coal-cleaning 
equipment and thermal dryers at any 
coal handling facility are required to 
conform to specific mass and opacity 
limits. These limijs are contain^ in the 
submittal. Performance tests will be 
carried out in accordance with 
approvable procedures and methods. 

This rule also contains definitions, 
monitoring requirements, exemptions, 
cessation of operation requirements and 
performance lest methods. 

EPA has reviewed this rule and 
determined that the standards of 
performance for (1) coat handling 
facilities, and (2) pneumatic coal- 
cleaning equipment and thermal dryers 
at any coal handling facility represent 
RACT. Therefore. EPA is proposing to 
approve this rule as a revision to the 
Minnesota SIP. 

Section G of this rule provides the 
Director of the Minnesota Pollution 
Control Agenc>* (MPCA) with the 
authority to approve other performance 
test methods from those specified in this 
section. The Director's approval of 
alternative test methods constitutes a 
revision to the SIP and must be 
submitted to EPA. Alternative lest 
methods approved by the Director 
cannot become effective until reviewed 
and approved by EPA. For this reason 
EPA takes no action on the alternative 
test method provision of section C. 


Permit Procedvro 

APC-6 was approved as a revision to 
the Minnesota SIP on May 31.1972 (37 
FR10874). It Is a general rule which 
prevents particulate matter from 
becoming airborne. This rule provides 
the Director of the MPCA the authority 
to require such reasonable measures as 
may be necessary to prevent particulate 
matter from becoming airborne. As part 
of the strategy to control fugitive 
emission sources within the State, the 
Director has specifically required RACT 
measures in Agency permits. 

EPA is proposing to approve 
Minnesota's control strategy for fugitive 
emissions with the understanding that 
these permits be submitted to EPA as 
SIP revisions. 

IL Noatradiiiooal Control 

Control strategies that are based on 
RACT for traditional sources must also 
contain a commitment by the State to 
conduct additional studies on the 
control of nontraditional sources. The 
State submitted schedules for the Twin 
Cities Metropolitan Area and the City of 
Duluth which presents a means for 
assessing nontraditional source control 
measures, formulating appropriate 
control strategies and implementing 
legally enforceable provisions to deal 
with the source. The schedules 
developed by the State for these areas 
are intended to ensure attainment of the 
primary TSP NAAQS by December 31. 
1982. end the secondary TSP NAAQS by 
December 31,1985. 

Summary 

The State of Minnesota has 
demonstrated that for the nonattainment 
areas within the Twin Cities 
Metropolitan Area and the Qty of 
Duluth RACT measures will be 
implemented on traditional sources and 
has committed to study, adopt and 
Implement nontraditional source 
regulations. Therefore. EPA is proposing 
to approve this portion of the Minnesota 
TSP plan as meeting the requirements of 
Part D of the Clean Air Act. 

A 30-day public comment period Is 
being provided on this notice of 
proposed rulemaking. Public commemt 
received on or before (30 days from the 
date of publication] %vill be considered 
in EPA's final rulemaking. Please send 
three copies of comments, if possible. 

A 30-day comment period is being 
provided to enable publication of final 
action on this submission as 
expeditiously as possible. Final action 
approving this revision would satisfy 
one of the requirements of a Part D SIP, 
Until the State has an approved Part D 
SIP, It is subject to the new source 


growth prohibitions of section 
110(a)(2)(I) of the Clean Air Act. EPA 
believes that the thirty days will provide 
the public with ample time to review 
and comment on tc^ay's proposed 
rulemaking. All comments received will 
be available for inspection during 
normal business hours at the Region V 
office listed at the front of this notice. 
Please call the contact person listed at 
the beginning of this notice before 
visiting the Region V office. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Administrator certified on 
january 27.1961. (46 FR 8709) that 
approvals of SlPs under sections 110 
and 172 of the Act would not have a 
significant economic impact on a 
substantial number of small entities. 
Today's action proposes to approve a 
State action under section 110 and 172 of 
the Act. It imposes no new requirements 
beyond those which the State has 
already imposed. 

Under £)^utive Order 12291, EPA 
must judge whether a regulation is 
"Major" and therefore subject to the 
requirements of a regulatory impact 
analysis. Today's action does not 
constitute a major regulation since it 
proposes to approve provisions which 
the State adopted and submitted to EPA. 
Thus no additional requirements will be 
Imposetl on these sources. This 
regulation was submitted to the Office 
of Management and Budget (OMB) for 
review as required by Executive Order 
12291. 

Dated: September 21.1961. 

Valdas V. Adainkus, 

Acting Regional Administrator 

[FR Doc, SI-XKT? nM S4S mi| 

BltUNQ CODE S6te-St-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

45 CFR Part 233 

Proration of Shelter, Utilities, and 
Similar Need Items for AFOC Children 
Living With Ineligible Relatives 

Comectian 

In FR Doc. 61-31597. appearing at 
page 53720, In the issue of Friday, 
October 30.1981. make the following 
changes: 

1. On page 53723, in the first column, 
paragraph 1." of Appendix A. change 
the line now reading "Proratable portion 
of the need standard (shelter only), $200 
X 3 B $60" to read "Proratable portion 
of the need Standard (shelter only], $200 
X .3 B $60". 
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2. On page 33723, in the second 
column. In paragraph “3/* the 
subparagraph banning ''Present shelter 
ullowancc * * *’* should be removed 
and the following inserted in its place: 

Computed present shelter ollowance for 2 

AFDC children $110.25 X 30 ^ $35 ao 

3. On page 53723, in the second 
column. In paragraph "3.** change the 
first line of the subparagraph beginning 
"Substitution * * to read 
"Substitution of prorated shelter 
allowance for computed" 

4. On page 53724, in the first column, 
in $233.20(a)(31) the seventh lino should 
read "§ 233.^v)(1)(v) than to a child 
or" 

5. On page 53724, in the second 
column, in S 233.20, (a)(3)(vi)(2) in line 
two. "100 percent" should read "100 
percent," 

SILUNQ coot 1S0S-S1<M 


FEDERAL MARITIME COMMISSION 
46 CFR Ch, IV 

Regulatory Flexibility Agenda 
agency: Federal Maritime Commission. 
action: Regulatory flexibility agenda. 

summary: Pursuant to the Regulatory 
Flexibility Act (5 U.S.C. 601 e/5f.*g.) the 
Commission anticipates having under 
consideration during the period from 
November 1.1981 to March 31.1982 
actions in the areas listed below which 
are likely to have a significant economic 
impact on a substantial number of small 
entities. 

DATES: None. 

FOR FURTHER INFORMATION CONTACT: 

For further information concerning 
Commission rulemaking procedures or 
the status of any matter listed below, 
contact Francis C Hurney, Secretary. 
Federal Maritime Commission. 1100 L 
Street. NW.. Washington. D.C 20573. 
(202) 523-5725. 

SUPPLEt^ENTARY tNFORMATiON: Section 
602 of the Regulatory Flexibility Act (5 
U.S.C G02) requires the publication of an 
agenda of items for which the agency 
may propose or promulgate a rule which 
is likely to have a signlHcant economic 
impact on a substantial number of small 
entities. The agenda does not 
necessarily indudo petitions for 
rulemakings which are under staff 
review. 

In addition, the Commission is 
publishing a compilation of the status of 
pending rulemaking dedsions and a 
listing of rules that have become final 
since the publication of the most recent 
regulatory agenda (April 1881). Pursuant 


to section 602(d) of the Regulatory 
Flexibility Act. this list will be made 
available to the press and interested 
groups. 

1. Unpublished rules 
fl/ Equal Access to Justice 

Subject of the Rule: This prospective 
rule will implement the Commission's 
responsibilities under the Equal Access 
to (ustice Act (Pub. L 96-481.5 U,S.C 
504 ct seq.) 

Summary and Objective of the Rule: 
The Equal Access to Justice Act 
provides for reimbursement to persons 
who have been subjected to 
investigatory processes of government 
agencies and the person invostigalcKl 
subsequently prevailed on the merits. 
The proposed rule will prescribe 
procedures for proper implementation of 
this Act 

Legal Basis for the Rule: Equal Access 
to Justice Act (Pub. L 96-481. 5 U.S.C 
504 et seq-: Section 43. Shipping Act. 
1916, 46 U.S.C 841a). 

Impact on Small Entities: Unknown. 

Staff Contact' Frands C. Humey. 
Secretary, (202) 523-5725. 

(2) Levels of Military Rates (Genera! 
Order 29, 46 CFR Part 494) 

Subject of the Rule: the Commi8sion*s 
regulations governing the level of 
military rates were suspended for the 
period October 1.1980 through 
September 30,1902. 

Summary and Objective of the Rule: 
This rule was originally published to 
determine compensatoriness of military 
rates to avoid discrimination against 
commercial cargoes. The Commission 
will reevaluate need and effectiveness 
of this rule. 

Lego! Basis for the Rule: Sections 
18b(5) and 43. Shipping Act 1916 (46 
U.S.C. 817, 841a). 

Impact on Small Entitles: Probably 
none. 

Staff Contact: Newton J. Frank. Chief, 
Office of Finandal Analysis. Bureau of 
Tariffs. (202) 523-5873. 

(3) Exemption of Vessel Charters from 
S^tion !5 

Subject of the Rule: Section 15 
requirements for vessel charters. This 
rule would exempt from the filing and 
approval requirements of section 15 of 
the Shipping Act. 1916. vessel charter 
arrangements between competitora 
which are entered into for a short term 
or for a small portion of the fleets of two 
or more parties and vessel charter 
arrangements between noncompetitors 
for use in noncompetitive trades. 

Summary and Objective: To clarify 
the subjectivity of these arrangements to 


the requirements of section 15 and to 
provide relief from these requirements 
where appropriate. 

Legal Basis for the Rule: Section 35, 
Shipping Act. 1916 (46 U.S.C 833 b), 

Impact on Sn}all Entities: None. 

Staff Contact: Robert C. Drew, 
Director. Bureau of Agreements. (202) 
523-5787. 

(4) Exemption of Terminal Agreements 

Subject of the Rule: This rule would 
exempt from the filing and approval 
requirements of section 15 of the 
Shipping Act. 1916. (a) certain 
agreements relating to the lease, license, 
assignment or other similar use of 
marine terminal real property; (b) 
agreements relating solely to the 
performance of traditional stevedoring 
services; (c) Certain morine terminal 
agreements relating to the use of dock, 
berth, apron, or pier space: (d) other 
terminal fudlities at other than tariff 
rales; and (e) marine terminal services 
at other than tariff rates. 

Summary and Objective: To exempt 
routine port and terminal agreements 
from the requirements of section 15. 

Legal Basis: Section 35, Shipping Ad. 
1916 (40 U.S.C. 833o). 

Impact on Small Entities: Unluiown. 

Staff Contact: Rolxirt G. Drew. 
Director, Bureau of Agreements, (202) 
523-5787. 

(5) NomExclusive Transshipment 
Agreements 

Subject of the Rule: The scope of the 
present exemption of transshipment 
agreements under 46 CFR Part 524. 

Summary and Objective: A revision 
would provide clarification and 
spcdfication of the rule and 
administration of non-exclusive 
transshipment agreements. 

This proposal may also involve a 
modification of the foreign and domestic 
tariff filing requirements of 46 CFR Parts 
531 and 536 related to non-exclusive 
transshipment agreements. 

Legal Basis for the Rule: Section 35. 
Shipping Act, 1916 (46 U.S.C. 833a). 

Impact on Small Entities: Probably 
none. 

Staff Contract' Robert G. Drew, 
Director. Bureau of Agreements. (202) 
523-5787. 

16) Subjectivity of Parties to Terminal 
Agreements to the Shipping Act 1916 

Subject of the Rule: Termination of 
"Not Subject" procedures for terminal 
agreements under 46 CFR 530.5a. 

Summary and Objective: To eliminate 
an expensive and time consuming 
process for advisory opinions of the 
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Amenability of terminal agreements to 
the requirements of section 15 and to 
place this responsibility on parties to the 
Agreements. This will probably involve a 
proposal to delete the last sentence of 
the guidelines set forth in 46 CFR 
530.5(a). A rulemaking on this matter 
will most likely be forthcoming after a 
final rule for No. 4 above is adopted. 

Le^l Basis for the Rule: Sections 1 
and 15. Shipping Act. 1916 (46 U.S.C. 

001.814). 

Impact on Small Entities: Unknown. 

Staff Contact: Robert G. Drew, 
Director. Bureau of Agreements. (202) 
523-5787. 


f7l Definition of Independent Ocean 
Freight Forwaider 

Subject of the Rule: The 
ImpIcmentHtion of the Omnibus Budget 
Reconciliation Act of 1661 (Pub. L 97- 
35) which amended sections 1 and 44 of 
the Shipping Act. 1916 (46 U.S.C 801. 
811b). 

Summary and Objective: These 
amendments have removed the 
prohibition against affiliations between 
independent ocean freight forwarders 
and persons %v1th a beneficial interest in 
oceanbome exports and specified 
forwarder compensation where a 
beneficial interest exists. This rule will 


amend General Order 4 (46 CFR Part 
510) to incorporate these statutory 
changes. 

Legal Basis for the Rule: Sections 43. 
44, Shipping Act. 1916 (46 U.S.C 641 u. 
841b): Omnibus Budget Reconciliation 
Act (Pub. L 97-35). 

Impact on Small Entities: No apparent 
impact. 

Staff Contact: Jeremiah D. Hospital, 
Chief, Office of Freight Forwarders, 
Bureau of Certification and Licensing, 
(202) 523-5643. 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 25 

ICC Docket No. 61-704; FCC 81-4661 

Licensing Space Stations In the 
Domestic Fixed-Satellite Service 

AGENCY: Federal Communications 
Commission. 

action: Notice of inquiry and proposed 
rulemaking. 

SUMMARY: The Commission is proposing 
to reduce the separations between 
domestic communications s^itellitcs in 
orbit down to 2* of longitude where 
feasible. This proposed action is 
intended to allow more satellites to l)e 
operated In certain GHz bands. If this 


objective can be successfully achieved, 
the Commission intends to continue its 
present multiple entry policies and 
license additional satellites both to 
existing operators to satisfy traffic 
growth requirements and to new 
entrants into the domestic satellite 
market. If it proves infeasible to reduce 
orbital spacings below 3* in certain GHz 
bands, the Commission proposes to 
license only those additional satellites 
to existing operators which ere already 
pending, and to reserve the few 
unassigned orbital locations at a certain 
GHz frequency for new entrants. The 
Commission is also proposing more 
stringent earth station antenna 
performance standards to reduce 
Interference between satellites placed 
closer together in orbit. 

DATES: Comments must be Bled on or 
l>€fore January 25.1962 and reply 


comments must be filed on or before 
March 1.1962. 

ADDRESS: Comments and reply 
comments may be mailed to Federal 
Communications Commission, 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 
Ronald J. Lepkowski. Pamla J. Wisne. 
Joseph F. Harcorufka, Common Carrier 
Bureau, (202>-632-^930. 
SUPPLEMENTARY INFORMATION: 

Adopted: October 1.1081. 

Released. November 18.1061. 

In the matter of licensing of space 
stations in the Domestic Fixed-Satellite 
Service and related revisions of Part 25 
of the rules and regulations; CC Docket 
No. 81-704. 

1. In the eight years since domestic 
satellite communications services were 
initiated, demand for these voice, data 
and video serv ices has grown 8te«idi1y. 
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We expect demand will continue to 
grow for the next several decades. This 
growth will be stimulated, in part, by 
new and innovative equipment and 
services offered by an increasing 
number of entrepreneurs in the 
telecommunications, programming and 
information marketplace. We therefore 
want to insure that our regulatory 
policies provide for the timely 
availability of sufficient In-oriiit satellite 
capacity to satisfy this demand. We also 
want to be able to accommodate new 
entrants into this increasingly 
competitive market. 

2. Eight of the nine operational 
domestic satellites were built under 
authorizations issued by the 
Commission in 1973. Over half of these 
first generation domestic satellites were 
iaun^cd between 1974 and 1978 with 
estimated operating lifetimes of seven 
years. In December 1980, we authorized 
construction and launch of the 
replacements for these satellites. At the 
some time, we authorized the 
construction and launch of additional 
satellites by existing and new licensees. 
We also adopted a set of tentative 
orbital location assignments for these 
satellites, and outlined the further 
proceeding we are formally initiating 
here to accommodate more satellites in 
orbit.* * 

3. In our December actions, we 
ocknowledgod that additional steps 
must be taken if we are to continue to 
meet the demand for satellite capacity 
and provide for new entry, particularly 
at 4/6 CFfz. Under present 4* spacing 
between our domestic satellites at 4/6 
GHz. nearly all available orbital 
locations have been assigned. A 
reduction to 2* spacing between 
satellites in these bands would nearly 
double the number of satellites that can 
be accommodated. We therefore 
propose to reduce orbital spacing to 2* 
in these bands. In addition, we propose 
a reduction in orbital spacing in the 12/ 
14 GHz bands from the present 3* to 2*; 
a 3 dB improvement in earth station 
antenna sidclobe gain standards and a 
10 dB crosS'polorization isolation 
standard in Section 25JS09 of the Rulea, 
47 CFR 25.209, for small off-axis angels: 
policies and procedures to govern tl^ 
disposition of pending and future 
requests for a^itional orbital locations 


' OrdiJ Ikphy menl PJujt, S€ FCC 2d 564 (19S1). 
Specific AAlenite facllllfe* wer* aulhorluKi in 
Heghm Communk:ationM, Ineu M PCC 2d STS (1961): 
Soathern PadCk: Cannanienttoos Company. S4 FOC 
Zd450(1961COA/S4r<>r»fni/C^;]^ 

FCC 2d S47 (19S1): RCA Amcrkan Comtmmioatiaruk 
/oc., S4 PCC 2d 633 (1961); We/rtem l/nxMt 
Ttthgtaph Cempeny, 06 FCC 2d 196 (1961); SotriUto 
Bxrnum^ SynUsiM, 60 PCC 2d ISO (1061); mMi CTH 
SotrWte Carparuikm, 64 FCC Sti 563 HMtl 


in the 4/6 GHz bands: and other related 
revisions and additions to Part 25 of the 
Rules. As a result of this proceeding, we 
expect to adopt a revised orbital 
deployment plan. This plan will govern 
the new domestic satellites presently 
scheduled for launch through about the 
middle of this decade. 

4. Wo also have to consider long 
range policies needed to assure users 
that their demands can be satisfied well 
into the 1990's. Investment decisions for 
the next generation of domestic 
satellites will be made during the mid- 
to-late 1080's. This is because of the long 
lead times associated with salclltle 
design, construction and launch. We 
therefore are beginning an inquiry now 
to identify the technical and regulatory 
issues that may be raised by this third 
generation of domestic satellites. 
Provisions must be made to ensure that 
new technologies can be introduced into 
the market in a timely and orderly 
fashion by both existing domestic 
satellite operators and new entrants. 

Introduction 

5. The Commission's statutory 
mandate is to *'regulat(e] interstate and 
foreign commerce in communications by 
wire and radio so as to make available, 
so far as possible, to all the people of 
the United States a rapid, efficient. 
Nation-wide, and world-wide wire and 
radio communication service with 
adequate facilities at reasonable 
charges.** 47 U.8.C 151. With respect to 
radio stations, the purpose of this 
legislative scheme is "to maintain the 
control of the United States over ail the 
channels of interstate and foreign radio 
transmission; and to provide for the use 
of such channels, but not the ownership 
thereof, by persons for limited periods of 
time, under licenses granted by Federal 
authority, and no su^ license shall be 
constni^ to create any right, beyond 
the terms, conditions, and periods of the 
license.** 47 U.aC 301. 

6. Domestic satellites are radio 
8tution.<i in space which relay 
communications between fixed points 
on the eartii's surface, or from one point 
to many specified points of reception. It 
takes two to three years to construct a 
satellite and launch it into orbit A 
domestic satellite system has normally 
consisted of at least two in-orbit 
satellites and an on the-ground-sparo 
satellite to protect against a launch 
failure. An investment of at least $200 
million is required for such a system. 
Once in orbit a satellite cannot be 
repaired or refurbished. Moreover, its 
performance capabilities begin to 
degrade immediately. After a period of 
seven to ten years in orbit the 


spacecraft is no longer usable for 
commercial communications services. 

7. The geostationary orbit in which 
domestic satellites are operated is 
critical to this industry. In this unique 
orbit, the satellite revolves once about 
the earth during the same 24 hours that 
the earth spins about its own axis. The 
geostationary satellite therefore appears 
to be stationary when viewed from a 
point on the earth's surface. The 
location of the satellite Is nominally 
definod by the longitude (* West) of the 
point on the earth's equator over which 
the geostationary satellite appears to be 
positioned. Only a portion of the 
geostationary orbit is visible from points 
within the United States, and henoe 
usable to provide domestic satellite 
service.* 

8. This geostationary satellite orbital 
arc and associated frequency spectrum 
from which domestic satellites can serv'O 
consumers is universally recognized as a 
limited natural resource: 

However. It is most important to realise 
that it is not a material resource nor Is ft evoo 
a finite resource in the same way us are 
deposits of fossil fuels. Instead, and like the 
radio frequency spectrum, it is ■ resource 
which con be increased in value by wise use 
of technical means. For example, one orbit 
position could support two entirely different 
tmnsmissions oo the same frequency by each 
using an opposite polarization. This Is one 
way of obfainliig frequency and orbit re-use 
and it has the effect of increasing the 
capacity of the orbit* 

Another way of increasing orbital 
utilization is to reduce the spacing 
between satellites so that more of them 
can be placed into the limited arc usable 
to scr\'e the United States. The minimum 
required spacing between satellites is 
determined by the levels of interference 
that are accepted. It is not governed by 
physical considerations of actual 
collision betw^een satellites since a 
degree of orbital arc amounts to a 
distance of about 450 miles. Reduction 
of satellite spacings to the smallest 
practical values will tend to provide the 
greatest amount of in-orbit capacity 
ivith present satellite designs. In 
addition to increasing the level of orbit- 
spectrum utilization, reduced orbital 
spacings will allow a greater number of 
Independently competing domestic 
satellite systems to be accommodated 


OrhJt Dtfphyijwnt Plan. »upra iiot« 1. at S97> 
600. for a iiior« detailed dUcoMkxi of th« 
geOfliitiorvAry orbital arc oiable lo serve the Unllrd 
Slataa. 

*R«!part lo the Special PrirpaniUiry Mocling aod 
lo Study Croup (V by COR tntirrim Working Party 
4/1 on its Meetlnf. Tokyo, lapan, 29 May to S 
|tma 1978. p. 3.5re abta. Inferim Woriung Party 4/1. 
Proviaional Technical Report for WARG-S4. 

Genm a. Migr 1961. Doc. 4/2as 
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A variety of additional approachs to 
providing more in-orbit capacity ore 
discussed in paragraphs 34-41. infra. 
However, because all of the presently 
available oriiital locations at 4/6 GHz 
under 4* ** spacing have been assigned, we 
will focus In this Notice on reduced 
orbital separations as a matter of 
urgency. A prompt decision is needed on 
the smallest practical orbital 
separations so that a deployment plan 
can be adopted before a significant 
number of new satellites are launched. 

A timely decision will also minimize any 
potential operational dislocations. 

9. Authorizations to construct and 
operate the initial series of domestic 
satellites in the geostationary orbit were 
issued under the regulatory policies 
adopted experimentally in Docket No. 
16495.* We perceived flexible policies 
and procedures to be necessary because 
the technology was relatively unknown 
and untested in the domestic 
telecommunications market.* Without 
the benefit of operational experience or 
rigid empirical indicia of domestic 
consumer demand, we were hesitant to 
adopt firm regulatory guidelines. 

Instead, we chose to rely to a large 
extent on marketplace forces to 
evidence the merits of the technology as 
a communications medium, and the 
nature and quantity of services which 
would be demanded by consumers. 
Regulatory barriers to entry were 
minimized in light of what appeared to 
be formidable market risks. Under these 
policies, new applicants generally have 
been required only to demonstrate their 
legal technical and financial 
qualifications to construct and 
implement their initial two in-orbit 
satellite system promptly. 

10. Consistent with this policy of 
flexibility, we have been reluctant to 
Impose technical standards beyond 
those required by the international 
Radio Regulations or those required to 
maintain reasonably small orbital 
spacings between satellites. We have 
sought to impose only the minimal 
regulations needed to Insure that all 
proposed satellites can be 
accommodated in orbit to satisfy 
demand and permit new entry. As long 
as all can be accommodated, there is no 
reason to burden this industry with the 
regulatory costs of traditional 


* DommUo Communkothn§ Sato!tH€> FadtiiiM, 

22 FOC 2(160 11 970): 3S PCC 2d SM (1972). ivena ia 
port 36 PCC id 665 (1972) (berolniiner rofarrvd to 
mpfctivdy •• Domtai /. // and ///). 

*The Ormt coin ratrd Ml oommunfciitloiia tatellHe, 
*Tart)r BirtT or INTELSAT L «v&t lauched only Hvo 
yean prior to o«ir decUion to aocapi domeatio 
Mtallita applicalioni In Domaot L Soa 
Communicotiong SateitHc Corporett/on, 38 FGC1296 
( 1965 ). 


administrative proceedings that have 
been applied in other areas where 
spectrum is in short supply. The most 
common of these proce^ings are formal 
comparative hearings, designed to select 
among competing entities. 

11. As we now review the efficacy of 
these policies, we believe our flexible, 
multiple entry approach has proven to 
be a reliable tool for achieving full and 
efficient use of the geostationary 
statellite orbit and the frequencies 
associated with it Consistent with this 
belief, it appears essential to maintain 
opportunities for new entry In each pair 
of frequency bands for as long as 
practical. Such entry opportunities seem 
to provide the strongest assurances for 
continued innovation and improved 
efficiences in the use of every portion of 
the orbit-spectrum resource. It has to 
date permitted the introduction of four 
separate domestic satellite systems.* 
Another four systems will be launched 
by 1086.^ Each of these systems has 
been authorized without the need for 
lengthy hearings or administrative 
selections between competing 
applicants. We perceive that our ability 
to respond quickly and affirmatively to 
new system proposals has been, and 
will continue to be, integral to the 
growth of this market: 

In Ihii dynamic and technologically 
Innovative industry, a proposed venture may 
become obsolete In |ust i few years. Even 
without regulatory delay, a satellite Ann Is 
faced with the daunting prospect of time- 
consuming research ai^ construction which 
entail advance planning and risky lead 
time—and whicn may lead to naught. To 
delay a proposed project six months will 
increase capital cost and diminish 
technological advantage. To delay it a year or 
more may destroy its attractiveness as an 
tnvesUnent * • *. We recognize that the need 
for expedition will not lustify an agency's 
failure to carry out its statutory 
responsibilities, but the relative urgency of a 
decision is a thoroughly appropriate factor 
for an agency to consider when crafting its 
procedures.* 

12. Thus, it appears that the initial 
and experimental phase of our domestic 


*Thm€ lyttcina ore opecatyd by the Weeleni 
Uoloa Tetegrepli Company (WESTAR). RCA 
Amedcoa CcMraunicstiaot Company. Inc. 
fSATCOML COMSAT Gcneml Corporatloo 
(OOMSTAR-tessed by ATaT sod CTB Sstelllts 
Corporatloo). and SstaUlte Buiioeas Syitama. 

*ltughet CommufUcallona. In c., So o there Padfle 
CommtuUcationa Company and CTB SateUila 
Corpocmtloa will plaoa ihatr tnitiat two in-orbit 
domnUc aatallila ■yatams into service during the 
1963-1906 tima frame. Space Cocnmonicatioiia 
Company. 90% owned by the Western Uakxi 
Telcgra]A Company and 2S% aach by Falrchiid 
Space CoauiHinicatioiis. Inc. and CooTei Space 
Corporation, will laoch the Advanced WESTAR 
systeiii in the 1963'19e4 time frame. 

* US, r. FCa 652 F.2d 72.99-66 (aC Cir. 1060) 
(footnotes omllled). 


satellite regulatory program can be 
brought to a successful conclusion. Our 
experience over the last eight years 
leads us to reafflim the continued 
validity of our domestic satellite policies 
as essential to the continued 
development of this industry and the 
attoinment of our statutory mandate. 

The public interest, convenience, and 
necessity has been and continues to be 
well served by the competitive supply of 
diverse and innovative domestic 
satellite service, ft is now time to turn to 
the difficult but necessary task of 
ensuring that continued new entry and 
growth of existing systems needed to 
maintain the success of this market will 
not be hampered by an insufficient 
supply of orbital locations. Consistent 
with this objective, we also wish to 
preserve technical flexibility to 
introduce new and innovative services. 

Proposed Orbital Spadngs 

13. In Orbit Deployment Plan, 84 FCC 
2d at 597-80a we discussed the limited 
nature of the orbital arc usable to serve 
the United States. More satellites can be 
operated In this arc. however, if they are 
placed closer together in orbit The 
orbital locations tentatively assigned in 
Orbit Deployment Plan are based on 4* 
orbital separations at 4/6 GHz and 3* 
separationa at 12/14 GHz. Id, at 613-17, 
Although we recognized the likely 
feasibility of reduced orbital spacings in 
that decision, we deferred any final 
decision until additional tech^cal 
studies could be performed and a more 
complete record could be compiled. Id, 
at 601.*This is one of the obiectives of 
this rulemaking proceeding. We also 
wish to resolve the question of orbital 
spacing at an early date, and before 
most of the new or replacement 
satellites are launched This will allow 
us to implement a revised deployment 
plan based on reduced orbital 
separations with minimal disruption to 
the services provided to existing users.'* 
Since our primary objective is to 
continue to accommodate as many 
satellites as are economically feasible in 
each band to meet the needs of new 


* A S* tpodng in Uw 4/6 (^Iz banda wa% 
oofuidcTvd to ^ feasiblt ander cortoia cxMKhtioiiB 
at Mfty OB 1972. Saa Doamatic Commaithotfom 
SalaWio PbcitiUaa. 94 FOC 2a 9. 71-73 (1972) and 
Domaot U, aupra note 4, at 6S9 l 

**Ej(iBUiis ttaert might ancountof outogcB 
DOflBurod bi dayi or woeki If a rtviBod doployraont 
pUn mpiirod t^ moving of on (n-orblt BalatUta 
(roffi ont looatJoo to another. ThU it bteauM tbo 
Mtalllte woald havt to be turned off at It drifted 
past other In-ortilt BelelliteB to avoid Interfcrvooe. 
With tuffldent advance planning, the length of tudi 
outoget could be reduced to the minulee or hours 
needed lo repotol earth Btation antennas from the 
old bi-oenrice seteOile lo the replacement oatellile 
ol a different orbital tocaUon. 
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entrants and existing operators, we wish 
to select the smallest practical orbital 
spacings In all frequency bands to 
conserve orbital arc for such 
requirements. 

14, There are, of course, potential 
economic and technical costs associated 
with small orbital spacings which 
increase as the spadngs are made 
smaller. These costs may Include: higher 
interference levels adversely affecting 
service quality or system capacity, more 
expensive equipment needed to i^uce 
interference levels to acceptable values, 
and loss of operational Hexibility as 
adjacent satellite systems are 
cn^neered under titter constraints to 
solve interference problems. The 4/0 
CHx bands are of special concern. If 
demand ^ws for 4/6 Gliz satellites 
beyond those being built today—which 
we think likely—then continued open 
entry requires that orbital spadngs in 
the 4/6 GHz bands may have to be set at 
values somewhat smaller than what 
existing operators might prefer. It is not 
suffident simply to accommodate in 
orbit the satellites presently under 
construction. Orbital spadngs based on 
assumptions and analyses that are too 
conservative could prematurely impose 
nrlificial limits on the growth of the 
domestic satellite industry. More 
particularly, unnecessarily large orbital 
spadngs in a band would frustrate new 
entry in that band. We believe that new 
entry is integrally related to the 
achievement of the polidcs and goals of 
the Communications Act as they relate 
to the domestic Fixed Satellite Service 
and effident and innovative use of the 
geostationary' satellite orbit and 
spectrum. Since the costs of using 
engineering solutions that increase the 
supply of domestic satellite services 
appear reasonable, we therefore prefer 
such approaches over administrative or 
random selections between competing 
applicants for a constant number of 
orbital locations. 

15. Several brood, generic technical 
approaches are available to achieve a 
desired reduction in orbital spadngs. 
These include: improved earth station 
antenna sidelobe discrimination and 
cross-polarization isolation,increased 
interference allowances.''coordination 


Appendix A fur a dlKuatioQ of tbcat 

faclotm. 

may be practical to inoeaac tha atatla aniry 
aod/or anrrfala lotarforoooa critoria at Improvad 
liiteartly daavaaca ioleraa] tnlmaodnlatioD aciiaa. 
thermal noiae marnina art dacroaaad throush hi^bar 
pemar tranamlttan or lemur notae raoalvefs. hirtbur 
nwaaorumemta anr madu of ihu aubfeciiiru ioifMct of 
iaierfereoot on curtain typua of tisnala, or marital 
condilUma Indicaio that a loarar quality of aunriot la 
aocuplabla to oonauiDara at lowur prioua. Use 
diffuraooc baCwean ntid aingte entry 

Intrrforanca valuafl can alao be redooad by 


and adjustment of transmission and 
modulation parameters.''and less 
conservative computational 
assumptions and techniques.'^ Past . 
orbital spadng dedsions have been 
based on achieving acceptable levels of 
interference between typical or baseline 
domestic satellite system facilities on a 
co-channel basis. This approach 
eliminates the need for coordination of 
actual frequency usage between 
adjacent satellites for most of the 
common or baseline services, while still 
allowing new, smaller antenna services 
to be considered on a case-by-case 
basis.'' 

16. Appendices A and B present 
analyses of the feasibility of orbital 
spacings as small as Z* in the 4/6 GHz 
and 12/14 GHz bands, respectively. A 3 
dB reduction in earth station antenna 
sidelobe gain standard of 1 25.209 of our 
rules at small off-axis angles appears 
suffident to achieve a reduction in 
orbital spadngs from 4* to 3* at 4/6 and 
from 3* to 2* at 12/14 GHz for baseliae 
system fadlities.''By careful 
coordination of frequency and 
polarization plans between adjacent 
satellites and a 4 to 6 dB improvement in 


asaumlnt atatlaticully Indupundml fraquuocy plana 
on Dulthborins Mlallilaa »thur than an amay ol 
homogunaoualy cooDsmd aatallltra. 

nay Induda Uia um of froqurocy oftaula, 
uaa of kM Inlarfaring tranamiaaton tacboiquta (a^. 
UM of Itno-rata rathur than frame-fate dtapefsal 
aravafonna lo raduoa Interferanoa from FM- 
tekvistoo afgnala Into SCPC Irarainiaataoa). and uaa 
of more interferanoa reaiatanl alsnala b)* proper 
adfuatment of moduUlion paramatera or oodins 
algodthma. Ircreasins P<’''iter on all aateliJtea 
aimultaneonify arould allow a sraater proportion of 
tha noiae bud^ta of all iatelllle ayatema to ba 
allocated lo Interference rather than to Ihennal or 
Intemal noiae, iHaa pennitttns aateUlte aparinsa to 
be reduced 

**Such tech&iqati Incfade uaa of topooantric 
rathm than eaooantrlc anslaa la cakalattona, actual 
antenna paltenu when they ara buUur than 
reference paltemi. croaa-p^rtxatJcm valuea that 
have been meaaored rathf^ than oonaervatlvely 
aaaumed, oonvolutioiuil techniqoea lo avaluala 
interferencu reduction factora (or racetver transfer 
charactrristica), and recaJvee^ilter characteifadca. 

‘*Sa#fanrfa//y. American BrothdeaeUng 
ComponJee, SS rCC Zd sot liorsi: Weetem Utuati 
T^hgrofA Company, 4? FCC 2d 274 11974): 

Domeetic Coa%manicotion$ Satmilite fadhtwe, 
supra note 11; and Dcmmti tl supra note C 

Aa dlacussed in Appendicaa A and B, It appears 
that baaeltoa tadUtiaa generally am operate 
■attefoctorily at redneed apadj^ By baaeUne 
factUttea, wt name a rvpraeentettv* aet of fedltliea 
and tranamiaaton parameters for aedli aystam uaed 
lo the iotefference anntyaea of reduced aateltite 
spadnsa. Becaima of the Urge eariety of 
transmisaiooa carriad over moat donmatic aateUite 
Byalcma. It is not pracUcal to Include every rX 
carrier variation In these apeclng atodUs. For tha 
beaelina fadhtUe conildeied in the appendtoea, no 
aeverely adverse impact appear lo ba ceuaed to 
them by theae redoetkma In uleUite apadnss under 
the aaaumed coodiiiooa. While emaller enlennea at 
4 /b CMx may not conform to Ihia new tideluhe 
aUndard. the colcalatad fcnervaaed interferanoa 
levels nevertheless sppear to be eooeplabU. 


the assumed off-axis cross-polarization 
isolation of earth station antennas, a 2* 
spacing at 4/8 GHz appears to be 
achievable if some of the other 
techniques mentioned in paragraph 15 
above are also employed.'' 

17. Thus, with proper engineering 
techniques, a 2* spacing criteria may be 
feasible both at 4/6 GHz and at 12/14 
GHz.'* We therefore propose to adopt 
such a 2* spadng criteria because of the 
significant numl^r of additional 
satellites that can be accommodated in 
orbit with such small spacings. 

However, we also expect that the 
difficulties that will have to be 
overcome to achieve operations at such 
small orbital separations will have 
significant costs associated with them. 
Thus, w'e seek documented information 
on such costs. Including those of a 
technical or operational nature, against 
which to balance the growth and 
competitive opportunities afforded to 
the industry and the public from the 
orbital spacings we are proposing to 
adopt 

18. Parties are therefore requested lo 
comment on the scope and adequacy of 
the technical assumptions and 
methodology, as well as the selection of 
baseline fadlitics, used In the technical 
analyses in Appendices A and B. 
Supplementary analyses should be 
provided for any types of transmissions 
or fadlities which parties believe w'ould 
constitute a significant enough 
proportion of the market to warrant 
inclusion as baseline services for the 
purposes of analyzing the feasibility of 
reduced satellite spadngs. Calculations 
of interference between particular 
combinations of r.f. carriers may result 
in estimated interference levels higher 
than that initially desirccL Consideration 


*'Tht dlffervnf bandwIJtha of tmoapondera In the 
auibortied 12/14 Gfta vatelUta ayttexnt haw been 
optimized for dtUerenl ttilUal lervica requlremaite 
ll ihmfora appaarv pnmmturs to requite atandard 
frcqoenqr and puiarizatioii plant at thia Uma In the 
12/14 GHs banda. Morvover, the digiU] 
ImnamitaloQe prveently dwiracteriatSc of pliinned 
11/14 CHt ayatemv tend lo have flat power vp*»ctral 
diatrlbutlona. Thit factor e)«minatce for 12/14 Cite 
teteililea mott of Iho advantiign of tueb frequency 
plane for tha Fhf-fDM and Fhl-TV Iranimiulons 
oommon at 4/s Cite. We ate roncemmi however, 
aboul Uie poaaibiUty that requiring ttaniterd 
froqovDcy and polarteaUan fdana In the 4/6 Cite 
bei^ could Impoea ooata on poaiibU future itaee of 
thii bandwidth Therefore, we would like oommenla 
on ooatf of aucli atondarda. 

'* A common epocins ottarie for the 4/S and (be 
12/14 GHz baodi would abo eltmfnate many of Uw 
probUfiia relaed by hybrid Miellltea. See Orbit 
Dephymmt ptan. oMpro note i. at 600-606. 
CommeciU and peopoaali are requeeted on the nerd 
and doflrabUity of expiicii policUe govemliqi ibe 
operation and aaatgnmeiit of orbital locatkina to 
additional hybrid aalelhtea beyond thoee eddmaed 
in Southern Pacific Communi^tiotts Company and 
Wmttrv Union Teiepaph Company, supra note I. 
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should be given In these instances to the 
various techniques available to reduce 
interference levels to acceptable values 
or to the possible acceptability of 
interference levels higher than those 
initially desired in order to implement 
the proposed orbital spaclngs. 

19. As discussed in Appendix A, it 
appears that reduced orbital spacing! 
are generally feasible with existing 
fnciitties, and that the difliculties will be 
reduced in the future as improved earth 
stations are constructed and placed into 
operation with the additional domestic 
satellites to be launched in the coming 
years. Antennas laiger than 6 meters in 
diameter that are now in operation seem 
to actually perform better than the 
current rule standard, thus mitigating In 
practice the impact of reduced spacing. 
Smaller antennas now in service may 
not meet the proposed new standards, 
but the types of services provided over 
these facilities appear to be compatible 
with reduced spadngs. The industry 
studies cited in Appendix A indicate 
that television rccciveonly earth 
stations can tolerate somewhat higher 
interference levels than that produced 
under current satellite spadngs while 
still providing acceptable overall signal 
quality to the end dewer. For 
narrowband two-way services provided 
over other small antennas, careful 
selection of frequency plans and slight 
adjustment to individual r.f. carrier 
frequendes appear to be suffldent to 
make these operations compatible with 
reduced orbital separations. Mowever. 
the preliminary analyses presented in 
Appendices A and B are also based on a 
limited amount of measured antenna 
performance. Parties, particularly 
antenna manufacturers, are encouraged 
to provide measured data on the 
sidelobe and cross-polarization 
performance of their existing and 
planned products. Such information 
would be desirable to obtain a better 
picture of what the impact of reduced 
spadng would be on existing users. 

2a To date, we have provided great 
flexibility in the design and operation of 
satellite and earth station facilities 
within broad limits to achieve 
reasonable orbital separations. As 
discussed above and in the appendices, 
some degree of this flexibility might 
have to be exchanged for the additional 
in-orbit capadty that will be made 
ova liable to the market by reduced 
satellite spadngs. We therefore request 
parties to review their existing 
operations with a view toward finding 
ways of achieving the proposed 2* 
orbital separations in both the 4/6 and 
12/14 GHz bands. We also request 
parties to propose whatever minimum 


standards they believe are necessary to 
assure reasonable performance at small 
satellite separations. In particular, we 
request comment on the need for any 
frequency coordination requirements or 
changes to our small antenana 
authorization program that parties 
believe necessary. If parties believe that 
the costs of achieving a 2* spadng 
outweigh the increase in potential in- 
orbit capadty. they are requested to 
submit detailed analyses and supporting 
documentation for such beliefs as well 
as their proposals for minimum feasible 
spadngs. However, it Is our Initial belief 
that these costs are suffidently low to 
make our proposed 2* orbital spadngs at 
4/6 and 12/14 GHz desirable in view of 
the benefits to be derived from 
continued entry and growth of the 
domestic satellite industry. 

21. In redudng spadng between 
United States domestic satellites, we 
recognize the concern that such 
reductions could have an impact on the 
ability of other countries in the Western 
Hemisphere to accommodate their 
satellite requirements. We believe that 
our proposed reductions will not prevent 
other Region 2 countries from 
interleaving, or even colocating, their 
satellites with those of the United 
States. Interleaving can be 
accomplished where the adjacent 
satellites have antenna coverage areas 
that do not overlap. In this case, the 
discrimination of the spacecraft 
antennas provides isolation between the 
satellite networks. If (he geographical 
separation between the coverage areas 
is sufficiently large and the satellite 
antenna gain patterns have suffidently 
fast roll-off characteristics, the satellites 
can be colocated at the same nomimal 
orbital location without mutual 
interference. Even where colocation is 
not possible, satellites serving 
nonoverlapping coverage areas can be 
placed closer together in orbit than 
those with the same or overlapping 
coverage. Reduction in satellite spadng 
does not negate these possibilities. 

22. The possibility of aggregating 
satellites into a more compact 
enironment does cause other concerns, 
however. If co-coverage satellites are 
spaced just far enough apart to satisfy 
an aggr^ate interference requirement, 
insuffident margin, if any. to 
accommodate additional interference 
from nonoverlapping coverage satellites, 
colocated or interleaved, may result 
While our primary concern in this 
proceeding is the impact of this situation 
on U.S. domestic satellites, we are also 
concerned about the potential increase 
In aggregate interference from U.S. 
domestic satellites to other Region 2 


satellite systems. Comment is therefore 
requested on the magnitude of the 
interference allowance that should be 
allocated for domestic and other Region 
2 satellite systems to Intersyslem 
interference. 

Regulatory Proposals 

23. In the decade past, our competitive 
domestic satellite polides have been 
workable because of our ability to 
accommodate both new entry and 
expansion by existing systems where it 
has been sought The confluence of new 
entry, success of satellite operations In 
the market and the limited nature of the 
orbital arc, however, has made it 
increasingly difficult to accommodate 
applicants exactly as they propose. We 
presaged this situation in omt Satellite 
Processing Order adopted last year. *• In 
that decision, we determined that all 
applications filed on or before May 1. 
1980 would be considered as a finite 
group of proposals. ••We indicated that 
subsequently filed applications 
generally would be deferred until we 
had an opportunity to reexamine our 
policies in a more comprehensive 
proceeding which we undertake here. 

We adopted this bifurcated approach to 
ensure that critically needed satellite 
facilities were authorized In an 
expeditious manner.** 

24. In December 1980, we considered 
those applications which had been filed 
by the prescribed date.** It became 
apparent that, even with our interim 
procedure, not all timely filed requests 
for orbital location assignments could be 
accommodated precisely as proposed. 
Recognijdng that service requirements 
were rapidly exceeding capacity, wc 
undertook a judicious application of our 
preexisting policies to resolve the 
controversies generated by the 
applicants' requests. Orbital locations 
were assigned on the basis of 
operation^ needs, firm service 


FheedSateWte Senrfc9,77 FCC 2d 950 

(1980). 

al 96&-SSL Tkia procedara waa enalcgotia to 
that anplojr^ for our csonaSdaration of tho tnJtlal 
doomtic aalaDItt apphcatioRt. Diamtat /. tupra oota 
4. at 90. 

** Tho ahortasa of talalUte capadty which axiitod 
al that time la wed documented In vartoua 
ComnUailoQ procaedinfa. See Competitive 
Cttnior nu/cmaking. 85 FtX^ 2d 1 (1900) (Oomealic 
■atcniia carriara dominant becauaa domand for 
tratttpooilar capadty exoaeda aupplyh Spanu/i 
htmrwittoimt NetwodL !nc^ 78 FCC 2d 1451 (1990) 
((^nplainla eoaoemlog carrier aasignmant of acarca 
tranapondara aroong cuatomera); RCA Americoa 
CommvrtioothoM, ina. 79 FCC 2d 551 (1980) (Ua« of 
lottery approved aa Unpartlat maant oi altocatlns 
tranapoculerf ta faca of aeriooi capadty thortfall). 
Our propoaala here for reduced ocoilal epadnga are 
Intended, in part to remedy or arold lodi aituationa 
In the future. 

"St/pnt note 1- 
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requirements, and competitive 
considerations supporting new entry. In 
many instances, specific location 
requests were denied although 
alternative orbital locations were 
assigned.** 

25. In assigning orbital locations to 
domestic soteUitos. we also consider the 
needs of other countries in this 
hemisphere. The portion of the orbital 
arc between about 55* and 143* West 
Longitude is generally capable of 
serving the 48 contiguous states. We 
have recognized, however, that “iho 
easternmost portion of this arc is 
particularly useful in accommodating 
those requirements of other countries in 
this hemisphere which can not be 
satisfied by interleaving their satellites 
between U.S. satellites.”*^ Our general 
intention is to utilize positions in the 
easternmost arc segment between about 
70* and 55* West Longitude only when 
westerly positions are no longer 
available, using technological advances, 
to satisfy our domestic satellite 
requirements. Furthermore, we 
previously have stated our commitment 
to the accommodation of the orbital 
requirements of other countries through 
the international frequency coordination 
process. Both the Department of State 
and the National Telecommunications 
and Information Administration have 
urged us to emphasize the use of orbit 
conservation techniques in actual 
practice to demonstrate our belief that 
the requirements of all countries can be 
met through the judicious application of 
technological advances.** We believe 
that the techniques to be used to reduce 
orbital spadngs between U.S. domestic 
satellites are responsive to the objective 
of orbit-spcctnim conservation. 

28. In the December Orders, twenty 
sutoilites were authorized for launch 
and assigned tentative orbital locations. 
Fifteen of those assignments were for 
locations In the 4/6 GHz bands in the 
arc between 70* and 143* West 
Longitude based on 4* spacing intervals. 


**Scc Sotm/liUi Sy^temt, tupro ik>Is 

1. BecauM of lh« comparable nature of locationi 
wiihin the mom aegment of the orbital aiu we ha%'e 
long held that competing requetla for the tame 
location do not give rite to comparative hearing 
rights. See HWtrm Uaion Twh^raph Company, 47 
FCC 2d 274 11674). 

** Ofhit€d DopSoymen! Pian, gupnt note 1. at 500. 

It tnay be partl^arfy diffktdt to coordinate a U.S 
domesllc tatclUte at the oastemmost limit of this arc 
because of a planned INTKISAT tatelllte ot 5y 
West Longitude to serve Mexican domestic 
communications needs. 

^ Sot* Statement of US Del«*}{HtiacL Suxxunary 
Report of Part Two of the Tenth Meeting of 
Committoe 6 (Regulatory Procedures). WAR076L 
Doc. No. S4a (20 h»ov. 1070) at Aimex L pp- S>7; 
N0tk4f of inquiry PchU.'^ to the Prepartpiom for 
the t9B5 Space It'.A/fC PCC 8O-S07. released 
Dr<nemb«r Kk 1000. 


Four additional launch requests for 
satellites now under conslruction were 
deferred.**The assignment of orbital 
locations to these satellites presently 
under construction and schooled for 
launch is, we think, a matter of great 
ui'gency. Financial commitments and 
operational resources have been 
dedicated by those entities who 
obligated themselves prior to the May 1, 
1080 deadline. Thus, we construe our 
Satellite Processing Order to require 
action on these deferred requests before 
any subsequently filed application, 
which would prejudice the rights of 
these parties, can be considered.** 

27. Given these constraints. It is 
evident that reductions in orbital 
spacings are needed if new entry and 
expansion are to be supported. In the 
past, we have been able to 
accommodate all reasonable requests 
for orbital locations by both new 
entrants and existing operators within 
the context of the application processing 
cycle. We have not resorted to the more 
traditional administrative procedures 
that have been used for assigning scarce 
spectrum in other services that we 
regulate. This approach was adopted to 
minimize delay because of the 
characteristics unique to the satellite 
industry. It is essential, we think, to 
retain this ability to accommodate new 
satellite proposals without extended 
administrative delays. Fluid entry 
policies, which minimize administrative 
processing delays, will continue to 
provide the public with benefits 
associated with competitive supply of 
satellite services by multiple entities: 

The principle edvantam to be gained from 
competition in this heavily related industry 
are twa First the presence of a large number 
of rompetilors and a large capacity may 
prevent supracompetitive price pressures that 
(he Commission might not be able to perceive 
or control Second the increased competition 
mav spur firms In the Industry to greater 
tecfuiological advances and more efBdent 
operations.** 


*TheM include requests for a Rfth locetioo by 
RCA Amerkoin end Western Union, two of the 
Initial entrants, and for a thind location by Hoghaa 
and Sootharn Pacific. Iba moat recent entrants at 4/ 
e CifaL Southern Padllc has not eertflod its intent to 
a constnet fourth latallita. SaeSootAern Pacific 
Conmunicotion§ Company, mipro note 1. at asS. 
n.32. 

Ketuhfr e. fCC Sai P-2d fffX 680 p.C Clj. 

1963). A somewhat anomaloQa situatloo exists with 
rasp^ to Western Unloe since wa authroised 
launch of all its requested Mtenites but did not 
assign the number of locations requested by the 
appliciuit. Thus, hi Applicatiaa PUe No. 732-OS8-P/ 
LA-^I. wa have gmnt^ Western Union authority to 
proceed with construction of WESTAR VI Action 
on the launch request and asaignmant of a fifth 
locatlan was deferred pending completion of this 
proceeding. Woatvm Union TktJcjfraph 
Company, FCC tl-40&, adopted today. 

** US V. FCC §upfo note S, at 104. 


28. The opportunity for meaningful 
entry lies at the very foundation of our 
domestic satellite policies. A meaningful 
opportunity must encompass not only 
the initial entry decision, but also a 
reasonable opportunity to expand os 
success in the market place grows. We 
wish to nurture such opportunities 
through our orbital assignment policies 
and procedures. To attain (his objective, 
our policies cannot flow from conditions 
of orbital scarcity. Rather, we think it 
essential to retain our ability to 
accomodate new satellite proposals 
without extended administrative delays 
to the extent that this goal is compatible 
with efficient use of the orbit space 
resource. 

29. llius. we propose to continue to 
apply our present assignment policies 
and procedures so long as the number of 
available locations exceeds the number 
requested. Under our proposed 2* orbital 
spacing criteria, we expect to continue 
to accommodate all reasonable requests 
for orbital locations by both new 
entrants and existing operators wiihin 
the context of the application processing 
cycle. Orbital locations potentially can 
be assigned during the foreseeable 
future to any entity who can 
^demonstrate with specificity the 
applicant's legal, technical and financial 
qualifications and its ability to 
immediately proceed with the 
construction and operation of the 
proposed domestic satellite system.** 
Satellite Processing Order, 77 FCC 2d at 
980. 

30. Our present orbit assignment 
policies are summarized in Orbit 
Deployment Plan, Domestic satellite 
application and authorization 
procedures are described in Domsat I, 
Satellite Processing Order, and Orbit 
Deployment Plan. We propose to retain 
these Hexible policies and procedures if 
our small orbital spacing proposals are 
adopted. Nevertheless, parties may wish 
to comment on the efficacy of these 
procedures and propose refinements or 
improvements to them in their initial 
comments in this proceeding. For 
example, in Western Union Telegraph 
Company (FCC 72-686) released July 26. 
1972, we ruled that Section 319 of the 
Act applied to the procurement of 
satellites, as well as their actual 
construction. It appears to be necessary 
to continue to reiriew technical designs 
of satellites to avoid interference and 
achieve efRcient orbit and spectrum use 
before substantial Investments are 
committed prior to construction and 
launch. Other procurement activities, 
such as the procurement of launch 
services bom NASA, may be of a more 
fungible nature at this time. We 
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therefore propose to eliminate this 
requirement for prior Commission 
iipproval for such launch service 
expenditures,** 

31. At 3* * spacing in the 4/6 GHz 
bands, only about 3 or 4 orbital 
locations would be unassigned after tho 
remaining requests filed before May 1. 
1980 are honored. This number of orbital 
locations would appear to be Just 
sufficient to accommodate one new 
system in orbit. Alternatively, these few 
orbital locations could be reserved for 
some incremental expansion of existing 
systems until o new generation of high 
capacity satellites could be made 
available towards the end of the decade. 
Thus, adoption of a 3* orbital spacing 
guideline may require an administrative 
selection between accommodating one 
new entrant or providing limited growth 
capabilities to existing operators in the 
4/G GHz bands. We propose to make 
such a selection if we do not adopt the 
smaller orbital spocings we are 
proposing in this rulemaking proceeding. 

32. If such a choice becomes 
necessary, wo believe the public interest 
would be better served by assigning the 
remaining orbital locations at 3* spacing 
at 4/6 GHz to a new entrant** With 
equivalent state-of-the-art space station 
design technologies, we believe the new 
entrant without an established tniffic 
base will have greoter incentives than 
un established operator at 4/6 GHz to 
keep prices low and to offer services 
(hat are more specially tailored to 
customer requirements. A new entrant 
developing a system in the 4.6 GHz 
bands may also have a somewhat 
greater incentive to tailor his or her 
service offerings to those customers who 
would make optimal use of these bands. 
Established systems operators, with 
large amounts of capacity to market at 
4/6 Cl fz, 12/14 GHz or both, may not 
have as great an incentive to make 
small, specialized offerings. Finally, 
assigning these orbital locations to a 
new entrant would tend to avoid greater 
concentration of control by an entity of 


UA^-Cohnnbia CobhriMkm, S5 FCC 2ci 
(lors). wH«r« we eUmimited our pre%’kMe pm- 
Snuil prucmutwmX rvetridJani regerdu^ e>4nli 
•uiikm CudilUet. 

*• W It tiecewe nooetury to cbooM between two 
or more enmpeUns nifw enininti who wm quettflod 
lo pniored cxpodiiloosty wiih ■ newly propoeed 
syktema* lent btiniimfoine end Uiter edinl^trati\*e 
»elcn:1ioo iDechanitmt thiMi full evUlontiiiry 
ajQip{ireti\‘e hoeiiiisi mey be eveaeble to aesign 
Ibe unoccupitMS orlntal locaUofia at 4/6 GHx. See 
the Aitemotiro /Vocrc/Wmg m Chooeing 
Appiioonio f(rr Radio Aidhoritatkim At the 
MuUitxdiit UidributHm Sertice, OC, Docket No. 60- 
116.45 Kin! Reg. 2«33S (May Z 19l»t OT/o/or 
Cwttmmiootkmn SynteM tS PCC 2d 4tti (ISBI): 
Otunihtm Budget RecondliotHm Act of ntRl Puttie 

(.4W 


the orbital location in any given 
frequency band.** 

33. We w^ould. of course, prefer not 
having to make such a choice; and we 
need not as long as orbital spacing! in 
each pair of bands are small enough to 
accommodate requirements."These 
proposals, or possibly other regulatory 
alternatives, should therefore ^ 
weighed and advanced by parties 
commenting on the feasibility and/or 
difTicultics of achieving 2* orbital 
separations at 4/6 and 12/14 GHz. In 
particular, as long as an increasing 
number of satellites and new entrants 
can be accommodated in orbit, parties 
finding particular hardships in operating 
with 2^ spacing may wish to comment 
on the practicality of a time phased 
orbital spacing criteria in those cases 
where 2* spacing is not possible at the 
present. Under such a scenario, all 
future satellite and earth stations would 
have to be designed for a 2* spacing 
criteria at 4/6 and 12/14 GHz. However, 
a limited number of existing facilities 
could be operated in the interim at 
spadngs between 2* and 3* until uniform 
closer spadngs became necessary to 
Bccommodate a new satellite, or the 
existing fadiities were replaced with a 
follow-on satellite. Another approach 
could be to permit slightly larger 
spadngs between a few domestic 
satellites on a more permanent basis, 
perhaps indefinitely. Any such instances 
would be strictly limited to those 
necessary to satisfy spedal or unique 
requirements where the costs of 
achieving smaller spacing! would cause 
extraordinary hardships to the public. 
The problem we foresee with either of 
these approaches, however, is defining 
concrete, unambiguous criteria under 
which certain satellites would be 
excepted from the spadng criteria that 
would apply uniformly to all of the other 
satellites in this increasingly 
competitive industry. Advocates of non- 
uniform orbital spacing should therefore 
focus their comments on solutions to 
this serious regulatory problem, as well 
as on the particular hardships they 
would face under our orbital spadng 
proposals. 

Future Technological Alternatives 

34. In addition to our obital spadng 
and regulatory proposals, we are also 


A ooroiUry would he lo Umll the number of 
orbital locatlocui into which an axktins 4/6 Cltx 
aalHUte lyvUm operator cmtld Uonch raplacemeni 
Mtcllitea below Iba number pmeatly aaaisned, to 
(hat additional new aolranU could be 
accommodated b the next seneratloo ol doonrMIc 
MtellUrt. 

*Our legal ■uthodly lo make lucb Mirctiaiii in a 

rulemakint rather than adladicatory proceedtag is 
analysed in Domaetic Satellite Earth Stutkem^ 
A/osAo Burk 61 FCC 2d 304. 314-318 (1BS0| 


beginning an Inquiry here into 
additional technological approaches 
that may further increase the amount of 
domestic satellite capadty available in 
the future. These Include: (a) use of 
higher frequency bands, (b) higher 
capacity satellite designs, and (c) more 
spectrum effkient transmission 
techniques. We wish to explore each of 
these approaches, as well as the 
tradeoffs among them. Consideration is 
needed of the applicability of these 
technologies to the design and operation 
of the third generation of domestic 
satellites which will be launched 
towards the end of this decade. Their 
applicability to the transition from the 
satellites presently in operation or under 
construction also must be examined. We 
also vvish to examine any impact of our 
proposals to reduce orbital spadngs on 
the feasibility of implementing these 
technological advances. We therefore 
request comments and the results of any 
studies performed by interested parties 
on which of these approaches, or which 
combinations, offer economically 
effidenl means of providing capacity 
increases needed to satisfy long-term 
demand. 

35. In particular, we %vish to identify 
any potential conflicts and tradeoffs 
between these various approaches and 
orbital spacing reductions, or between 
the underlying technical or operational 
dedsions that would have to be made to 
pursue one or more of these approaches. 
For example, a greater proportion of the 
system noise budget ** can be allocated 
by the system designer to Interference 
rather than to thermal noise. This 
increase in acceptable interference 
levels can be used to reduce orbital 
separations, or to achieve a greater 
number of frequency re-uses on the 
same satellite, or some combination of 
the two results. It is not completely 
dear, however, which approach would 
result in the largest net increase in in- 
orbit capadty over the long run. Other 
factors also enter into such an 
evaluation. For instance, additional 
capadty can be provided by re-using the 
frequency spectrum through narrow spot 


ovcnll quality of • fsoRuntmicjitkmf 
channel cao be ledantodiy defined by the total 
amount of ooIm la the channel. Thli noiae is utiMiUy 
cauaed by a numt>er of Independmt sources. Some 
of this noise Is gencfaled inlemiUly iiriihin the 
aystem. such as thermal noise produced by the 
electronic components of the receiver. Other noise 
is caused by exienuU sources, such as Interfermce 
from other radio lystems operating on the seme 
frequency. A numerical vmhMi con be otaigned In the 
degrading effect of each noise soeroe on overell 
channel perfortaonce. The syatero noise budget is 
the numerical schedule showing how the system 
designer Intends to ItmH the amoonl of noise 
contributed by eech ouerce to achkrv'e the mTmU 
total noise obiectlve for the channel. 
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beams and complex switching 
arrnngomqnts on board the satellite to 
Interconnect the various beams. This 
may be an acceptable and economically 
attractive approach to providing point* 
to-point types of voice and data 
services. However, such a design 
approach may not be cost or 
operationally efficient for nationwide 
distribution of audio and video 
programming material. For present 
satellite designs providing nationwide 
coverage on each transponder, reducing 
orbital spacings to get more satellites in 
orbit appears to be preferable and is the 
course of action presently proposed. 
However, this conclusion may be 
different for a new generation of 
satellites designed to better match a 
more developed end stable traffic base. 
The results of any such tradeoff studies 
surrounding a particular design choice in 
the future would therefore not only 
depend on purely technical matters and 
considerations, but also on operational 
and market conditions. 

36. It is these types of trade-offs 
among technical, cost and operational 
considerations, together with the best 
e.stimatea of market conditions and 
demand in the future, which we wish to 
explore in this inquiry. It would, of 
course, be desirable to maintain the 
flexibility to choose any individual 
approach or combination of these 
approaches for as long as possible into 
the future. Thus, we request comment on 
the anticipated types and volumes of 
services that domestic satellites can or 
will be expected to provide into the next 
decade, the technological alternatives 
that may be available to accommodate 
these satellites in orbit in order to 
satisfy demand into the 1990's, and any 
changes to our regulatory policies, 
technical criteria or procedures that may 
be necessary or desirable to insure the 
orderly and timely availability of these 
facilities. However, we believe that 
certain decisions on which approaches 
are to be taken, or are to be preferred, 
may have to be made in the near term so 
that planning of the next generation of 
domestic satellites can proceed in an 
orderly fashion and subsequent 
dislocations minimized or avoided. 

37. Higher Frequency Bands. ^ 
Domestic satellite communications 


** In tbc Ifxt of thte ootke. tht following 
•bbrnlatiom are utod for tbo fpecifk fr^umry 
bondi illooited for dometUc MirUite 
comnumicn tJons: 

4GHx:n»-4200MHi |down llnkj 
S ettz: 5025^2$ Mtix (up link) 

12 GHz: IVT^ltZ GHz (down link) 

14 GHz: 14.0-14S Gliz (op link) 

15 GHz: 17.7-2U GHz (down tlnk) 

30 GHz: 27S-3a0 Gib (op link) 


presently occur in both the 4/6 GHz and 
the 12/14 GHz bands. The 4/6 GHz 
bands are used intensively at the 
present time. Although a number of 
orbital locations are presently 
unassigned in the 12/l4 GHz bands, it is 
likely that most of the available 
locations in the 12/14 GHz bands will be 
applied for and assigned to satisfy mid¬ 
term growth requirements over the next 
decade. As demands on these bands 
increase, more stringent orbit 
conservation techniques will have to be 
applied in these two pairs of bonds. The 
next available pair of frequency bands 
available for domestic satellite services 
are at 18 and 30 GHz. Although 
propagation difficulties at these 
frequencies are more signiHcant than in 
the presently used bands lower in the 
spectrum, these higher frequencies 
should be commercially usable by the 
early 1990*s« Work has been sponsored 
by the National Aeronautics and Space 
Administration to develop critical 
technologies needed to utilize these 
bands commercially. A very large 
amoimt of additional domestic satellite 
capacity can be provided in these bands 
because they are five times as wide as 
either of the 4/6 or 12/14 GHz bands. 
Moreover, it appears that satellites can 
be placed closer together without 
excessive costs because antenna 
directivities increase with increasing 
frequency. 

38. We request comment on the extent 
to which future growth in domestic 
satellite services can or should be 
accomplished at these higher 
frequencies. To the extent that the 18/30 
GHz bands, rather than the present 4/6 
and 12/14 GHz bands, can be relied on 
to meet long-term gro%vth requirements, 
it should be possible to avoid at least 
some of the more stringent and costly 
measures that would required if all of 
these growth requirements were to be 
satisfied in the lower bands. Parties may 
therefore wish to focus on these 
considerations in formulating their 
comments and plans for using the higher 
frequency bands for future domestic 
satellite communication services. 

39. Higher Capacity Satellite Designs, 
One measure of the iiiherent capacity of 
a satellite design is the number of times 
that the allocated frequency band can 
be independently used on board the 
spacecraft to establish channels of 
communication, increasing the number 
of times that a single frequency band Is 
used at an orbit location technically 
results in a more efficient use of the 
spectrum. For example, current 24 


The conunon pairiogf of downlink/uptiuk bzneU 
for • completo MtoUile link arr 4/5 GHz, U/t4 GHz 
and 1S/30CHZ. 


transponder satellites in the 4/6 GHz 
bands like COMSTAR and SATCOM 
achieve a 2-foId frequency use. That is, 
within the satellite antenna beam 
covering the entire continential United 
Sates, the 4/6 GHz band is used once 
with one sense of polarization (e.g., 
horizontal) and a second time with the 
opposite sense of polarization (e.g., 
vertical). About 1000 MHz, or two times 
the 500 MHz allocated bandwidth, is 
available for communications in this 
design. A different satellite design could 
be used in the future to achieve a greater 
number of frequency uses. For example, 
if one sense of polarization is used in 
two independent spot beams, and the 
opposite sense of polarization is used in 
a wider antenna l^am covering the 
entire continental United States, a total 
of 1500 MHz. or three times the 500 MHz 
allocated bandwidth, could be made 
available for service on the same 
spacecraft. Such high capacity satellite 
designs would, however, require 
complex switching arrangements on 
boa^ the spacecraft to interconnect 
earth stations located in different spot 
beams. Alternatively, complex antenna 
arrays may be used to electronically 
scan the beams across the scr\ice area. 
Exceptionally high capacity satellites 
are also being studied under the ^space 
platform** concept for future 
applications. 

40. We therefore request parties to 
comment on the feasibility and 
desirability of introducing such higher 
capacity satellite designs into service in 
each of the various frequency bands. 

We also seek comment on the relative 
advantages and disadvantages of 
achieving increased in-orbit capacity 
through this design technique compared 
to reduced orbits spacings, use of 
higher frequencies and/or the more 
efTident transmission techniques 
discussed below. 

41, Efficient Transmission 
Techniques. We also request comment 
on the technical, operational and 
economic feasibility of using the various 
techniques that are or will become 
available to increase the amount of 
capacity that can be derived from a 
satellite transponder. For example, we 
are aware that one carrier can expand 
the number of one way voice channels 
derived In a transponder from 972 to 
2892 on a high density route. Various 
digital processing and lime division 
mdtiple access techniques may also 
provide greater transponder capacity. 
The increased linearity of solid state 
final amplifiers and better fflters in 
satellites now under construciton are 
expected to further increase capadly. 
These techniques may also be capable 
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of supporting more spectrally cfftciont 
modolation techniques, such as 
compandored single sideband 
transmissions or sophisticated digital or 
hybrid modulation schemes. Finally, it 
may be possible to routinely transmit 
two or more television signals through a 
transponder. We therefore request 
comments and Information on how and 
to what extent such techniques are or 
will be commercially available, and how 
they can be used effectively to increase 
U^nsponder capacity. In evaluating the 
feasibility of each of these techniques, 
we also request parties to comment in 
particular on the interference causing 
potential and the susceptibility to 
interference of each of these techniques, 
and the resulting impact on satellite 
spacing and/or capacity. 

Proposed Rule Revisions 

42. The Commission believes that 
more efficient utilization of the orbit and 
spectrum available in the Domestic 
Fixed-Satellite Service will be achieved 
by reducing satellite separations from 4* 
to 2* In the 4/6 GHz bands and from 3* 
to 2* in the 12/14 GHz bands. As a first 
step to achieve thece goals, we propose 
to modify the antenna performance 
standard of Section 25.209 of the Rules 
and Regulations as specified in 
Appendix C. 

43. The present antenna performance 
standard w^as adopted In 1973 when the 
Commission revised those portions of 
the rules dealing with the coordination 
of earth stations and terrestrial stations 
operating in shared frequency bands. 

See Earth and Terrestrial Stations, 40 
FCC 2d 395 (1973).^ Since we are 
concerned here with the effects of 
antenna performance on interference 
levels between adjacent satellites close 
together in orbit we propose that a 3 dD 
improvement only be required at small 
off-axis angles. We therefore propose a 
plateau between the old and improved 
patterns at the 8 dBi gain level at angles 
between 7* and 9.2* off-axis. We also 
propose to incorporate a cross¬ 
polarization isolation standard of 10 dD 
into this section of the rules. 

44. Existing technologies are available 
for effectively controlling side lobe 
performance. These techniques include 
the following: 


powtr flux deniliy Umitt In 123.206 of tbo 
nilet. with (he propoeed rwfskma. ehouJd be 
lulDdenl lo pr^ect lerreetrie) etetJoiu from In-orbit 
•PM •letioa UmoemUtions, two with a raductloa 
to iatelilie ipadng to See. P. K. Butxien. 'Itadio 
Sytteoi Intrifereooe from Ceoatutiooary SateUitei** 
[lEEB Tranaactiona on Communlcationa. fanuaiy 
tOSI^ Partin who bellevo that further reductioni In 
MteUlla tpacingi would have a aeveraly advrm 
liBpad on Uirlr termtrial tyitema ahould provide 
detailed tediQloel analyaet lo document auch 
hurmhil elTeeta of our propoaed actions 


(a) Reduction of antenna illumination 
whi^ lowers the main beam gain 
slightly but reduces the side lobes 
considerably. The effectiveness of this 
technique is related to antenna size and 
the effectiveness increases with the size 
of the antenna: 

(b) Corrugated antenna feeds: 

(c) Design practices that reduce and 
minimize reradiation from secondary 
reflector supports and antenna edges; 

(d) Off-set feed antenna designs that 
reduce the effects caused by sub- 
reflectors and supports: 

(e) Horn antenna designs In lieu of a 
parabolic dish: and 

(f) Improved manufacturing tolerances 
which reduce sidelobe levels resulting 
from the effects of antenna reRector 
surface errors. 

Application of these technologies 
have varying degrees of effectiveness in 
reducing side lobe levels as well as 
associated penalties, both in main beam 
gain and in increased antenna costs, 
^me of these techniques are more 
appropriate for antennas that are 6 
meters or less in diameter. Other 
approaches are more effective when 
applied to large diameter antennas. 
However, a number of options appear to 
be available to the antenna 
manufacturer in any case to satisfy the 
proposed new antenna performance 
standard in a cost effective manner. 

43. We are also making other changes 
In the specification of how compliance 
with this new performance standard is 
to be defined. We welcome specific 
proposals for further improvements to 
the proposed standard, particularly to 
avoid unnecessary costs in the 
implementation of this standard while 
still achieving small orbital spacings. 

46. We are also proposing other 
revisions and additions to Part 25 of the 
Rules and Regulations in Sections 25.201 
through 25.206 as set forth In Appendix 
C These revisions and additions are 
intended to update definitions, available 
frequency bands and other technical 
standards to conform them to the 
current National Table of Frequency 
Allocations and international Radio 
Regulations. We recognize that some of 
these proposed rules %vill require further 
revision in the course of implementing 
the Final Acts of the 1979 World 
Administrative Radio Conference. See 
Third Notice of Inquiry adopted July 16, 
1681 in Generd D^et No. 80-739. 
However, It appears premature to 
further address those matters at this 
time prior to ratification of the Final 
Acts by the Senate. Finally, we are 
proposing to clarify the need for 
applicants and licensees to provide us 
with the information we require to 


discharge our International frequency 
coordination obligations. This 
clarification is provided in the proposed 
S 25.202(c). Parties may also propose in 
their initial comments additional rules 
or standards to TOvem the design and/ 
or operation of domestic satellite space 
stations for consideration in this 
rulemaking proceeding. However, such 
proposals must identify with specificity 
the problem to be solved and 
demonstrate that the proposed rule or 
standard Is necessary to effectively 
correct the problem. 

Conclusion 

47. We have encouraged multiple 
entry into the domestic satellite market 
as a means by which to realize the 
fullest and most efficient use of the 
geostationary orbital arc and the radio 
frequencies associated with it. Satellite 
operations are characterized by large 
expenses and long planning and 
construction lead times. Therefore, we 
have followed a policy of minimal 
regulatory Intrusion so that service 
providers might have flexibility to 
experiment with different approaches in 
delivering domestic satellite services. 
This policy has been possible because of 
our ability to assign orbital locations 
requested both by new entrants and by 
existing operators. We believe it 
important to continue to accommodate 
both new entry and growth at both 4/6 
GHz and 12/14 GHz. 

48. Because the present supply of 
orbital locations at 4/6 GHz is virtually 
depleted, we are proposing to shorten 
the spacing between satellites operating 
in those bands from 4” to 2*. Although 
this action will require more 
sophisticated interference analyses, 
other engineering Improvements and 
possibly significant additional costs, our 
Initial studies indicate this objective 
appears desirable and within reach. We 
have disctissed a number of additional 
means available to achieve shorter 
spacing at 4/6 GHz, and are proposing 
specific rule revisions in Appendix C 

49. Two-degree spacing at 12/14 GHz 
appears to be more easily achieved. The 
proposed 3 dB improvement in our earth 
station antenna performance standard 
appears sufficient to permit this 
proposed spacing. 

5a We believe shorter spacing is 
necessary to achieve our proposal to 
continue our multiple enti^ policy for 
domestic satellites, and to ensure that 
the orbit spectrum resources are used 
efficiently. In making our proposals for 
reduced orbital spacings. we intend to 
fulfill our International commitments to 
consider the space communication 
requirements of other countries in our 
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domestic satellites activities. Without 
shorter spacing, our policy proposals are 
driven by shortage, and require that we 
take actions that restrict growth if new 
entry is to be preserved. For example. It 
may be necessary to limit the number of 
locations each system may have at 4/6 
GHz, and direct growth beyond a 
limited number of satellites to higher 
bands. We believe the better coarse is to 
continue to permit both growth and new 
entry in all bands, according as much 
flexibility as possible to system 
operators In matters of system design 
and operation. 

Sf. We seek comment on the analyses, 
observations and proposals made 
herein. We invite specific, focused 
comments, studies and analyses 
performed by parties. We are 
particularly interested in studies that 
evaluate cost/benefIt tradeoffs of the 
various approaches and tcfJ^niques we 
have discussed, or alternative ways of 
a chicring our objectives. We remain 
committed to accommodating both new 
entry and gro%vth by existing systems, 
while maintaining nexibility to 
introduce new and innovative services: 
we seek to adopt the least burdensome 
regulatory policies and rules which will 
facilitate both. 

Procedural Matters 

52. This Notice of Inquiry and 
Proposed Rulemaking is Issued pursuant 
to authority contained In sections 4(i), 
4(j). 303 and 403 of the Communications 
Act of 1934 as amended. 47 U.SwC 154(1). 
154(i|. 303 and 403. 

53. Our initial analysis pursuant to the 
Regulatory Flexibility Act Pub. L 96- 
354, is attached as Appendix D. We do 
not believe that the actions proposed in 
this proceeding will have a significant 
economic impact on a substantial 
number of small businesses if ultimately 
adopted. However, because the impact 
may vary depending on the orbital 
spacing ultimately adopted, interested 
parties may wish to comment im this 
matter. 

54. Interested parties may file 
comments on or before january 25,1982 
and reply comments on or before March 
1,1982. In accordance with { 1.1419 of 
th e Com mission's rules and regulations, 
47 CFR 1.1419, on original and five 
copies of all comments, replies, briefs 
and other documents filed in this 
proceeding should be furnished to the 
Cummission. Copies of all filings will be 
available for public inspection during 
regular business hours in the 
Commission's public reference room ul 
its headquarters in Washington, D.C In 
reaching its decision, the Cotnniis.slon 
may take Into consideration infurmaliou 
and ideas not contained in (be 


comments, provided that such 
information is placed in the public file, 
and provided that the foci of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 

55. For the purposes of this non* 
rcstrictod notice and comment 
rulemaking proceeding, members of the 
public are advised that ex parte 
contacts are permitted from Ihe time the 
Commission adopts a notice of proposed 
rulemaking until the time a public notice 
Is issued stating that a substantive 
disp^isitioo of the matter is to be 
considered at a forthcoming me(»ting or 
until a final order dispotilng of the 
matter ia adopted by the Commissiofi, 
whichever is earUer. In general, an ex 
porte presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 
Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Secretary of the 
CoDimission for inclusion into the public 
file. Any person who makes an oral ex 
parte presentation addressing matters 
not fully covered in any previously filed 
written comments in the proceeding 
must prepare a written summary of that 
presentation. On the day of the oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion into Ihe public 
file, with a copy to the Commission 
offidal receiving Ihe oral presentatioa 
Each ex parte presentation described 
above must state on Its face that the 
Secretary has been served, and must 
also state by Docket Numlxu the 
proceeding to which it relates. See 
ftenerolly. Section 1.1231 of Ihe 
Commission's Rules, 47 CFR 1.1231. A 
summary of these Commission 
procedures governing ex parte 
presentations in informal rulemaking is 
available from the Commission's 
Consumer Assistance Office, FCC 
Washington, D.C 20554. 

Federal Communicratiofis CummiMion. 
WlltUm |. THcsHco. 

Secretary, 

Note.— Due lo the tfforl to mmimixa 
publUhing cocts. Appendix A. Aeatynie of 
Heduced OrbHa! Spacing in ihe 4je Qtiz 
Band§, and Appendix B, Anafyeie of 2 
Spacing ia the t2/l4 Ctix Biuuls. ore nut 
printed herein. However, they may ba 
inspected on fUc in the Dockets Branch. 

Room 239.1919 M St NW., WoshU^on, D.C 
and are filed with the anginal 


Appendix C 

PART 25—SATELLITE 
COMMUNICATIONS 

It is proposed that Part 25 of Chapter I 
of Title 47 of the Code of Federal 
Regulations be amended as follows: 

9 25.201 lAmondedl 

1. In § 25.201, the following definittons 
be removed: 

Communication'Satellite earth station 
Communication'Satellite service 
Communicution-sateUitc space station 
Space service 
Stationary satellite 
Terrestrial service 

2. In S 25.201, the following definitions 
be revised lo read as follows: 

Earth station, A statiou located either 
on the earth's surface or within the 
major portion of the earth's atmosphere 
intended for comm un lea lion: 

(a) With one or more space stations: 
or 

(b) With one or more stations of Ihe 
same kind by means of one or more 
passive satellites or other objects in 
space. . 

Space station. A station located on an 
object which is beyond, or has been 
tieyond, the major portion of the earth's 
atmosphere. 

TerrestiioJstation. A station effecting 
terrestrial radioconimunication. 

3. In $ 25.201, new definitions lie 
added in alphabetical order as follows: 

Fixed-satellite serviae A 
radiocommunications service: 

(a) Between earth stations ot specified 
fixed points when one or more satellites 
are used: in some cases this service 
includes satellite to satellite links, which 
may also he effected in the inter- 
satellite service; 

(b) For connection between one or 
more earth stations altpedfied fixed 
points and satellites ns^ for a service 
other than the fi.xed-satellite (for 
example, the mobile-satellite service. 
hroadcasHng satcllitc service, etc.). 

Geostationary satellite. A satellite, 
the circular orbit of which lies in the 
plane of the earth's equator and which 
turns about the polar axis of the earth In 
Ihe S4ime direction and with (he same 
period as those of the earth's rotation. 
The orbit on which a satellite should be 
placed to be a geostationary satellite is 
called the "geostationary satellite orbit" 

tntcr^sateflite service, A 
radiocommunication service providing 
links between artificial earth satellites. 

Satellite system, A apace system 
using one or more artificial earth 
satullites. 
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Spacecraft A manmade vehicle which 
is intended to go beyond the major 
portion of the earth’s atmosphere. 

Space operation sefvice. A 
radiocommunication service concerned 
exclusively with the operation of 
spacecraft, in particular tracking, 
telemetry and telecommand. These 
functions will normally be provided 
within the service in which the space 
station is operating. 

Space radiocommunication. Any 
radiocommunication involving the use of 
one or more space stations or the use of 
one or more passive satellites or other 
objects in space. 

Space system. Any group of 
cooperating earth and/or space stations 
employing space radiocommunication 
for specific purposes. 

Terrestrial radiocommunication. Any 
radiocomraunication other than space 
radiocommunication or radio 
astronomy. 

4. In S 25.202. paragraphs (a) through 
(c) be revised and (d) is removed and 
reserved as follows: , 

S 25.202 Frequencies, frequency tolerance 
and emission limitations. 

(a) Frequency bands. The following 
frequencies are available for use by the 
fixed-satellite service. Precise 
frequencies and bandwldths of emission 
will be assigned on a case-by-case 
basis. 


spKa4i>Mna 

* &aSv4o>fptoa 

3700-4300 MKt • _ . -- 

faas-1« J 

« 5025-4425 MKx 
• 14.0-144 OHl 
•27S-2SSOKt 
2B4-300QHr 


117*122 QHf , - 

177.107 » . .. 

107-202 QMi - . - 


* TNb toms • UmS cooquiSy wWi infune raSocom- 

MryicM 

* Ufo of Mi band by Vw Mrwio* li to 

ritiifniftone tytlifni, oih«r iian dowwit tyMm 

*rhi bind 14 0-143 OHi to fKitod wiffi ftm 

’■viiQfwqMon MTvici. ms Ihi btnd 14.4*14.5 GHt e 
»Mr«d w<tb Oo¥«mmtnl lirrMtnil radocommuiciiion wmh 
CM. 

(b) Other frequencies and associated 
bandw'idths of emission may be 
assigned on a case-by-case basis to 
space systems under this part in 
<:unfonnance with $2,106 of this chapter 
and the Commission’s rules and policies. 

(c) Applicants, permittees and 
licensees of radio stations governed by 
this part shall provide the ^mmlssion 
with all information it requires for the 
Advance Publication, coordination and 
notification of frequency assignments 
pursuant to the international Radio 
Regulations and Article XIV of the 
INTELSAT Agreement. This information 
includes, but is not limited to. that 
spedfled in Appendices lA and IB of 
the Radio Regulations. Until 
coordination procedures are completed, 
no protection from interference caused 


by radio stations authorized by other 
Administrations is guaranteed. Any 
radio station authorization for which 
coordination has not been completed 
may be subject to additional terms and 
conditions as required to effect 
coordination of the frequency 
assignments with other Administrations. 

(d) (Reserved) 

5. In 9 25.204. paragraphs (a) through 
(c) be revised to read as follows: 

9 2SJ204 Power Hmlts. 

(a) In bands shared coequally with 
terrestrial radiocommunication services, 
the equivalent isotropically radiated 
power transmitted in any Erection 
towards the horizon by an earth station 
operating in frequency bands between 1 
and 15 Cliz. shall not exceed the 
following limits except as provided for 
in paragraph (c) of this section: 

dBW in any 4 kHz bond for ScO* 

4-40 4 - 3 ^ dBW in any 4 kHz band for 0* 

<P<5- 

Where 0 is the angle of elevation of the 
horizon viewed from the center of 
radiation of the antenna of the earth 
station and measured in degrees as 
positive above the horizontal plane and 
negative below it 

(b) In bands shared coequally with 
terrestrial radio-communication 
ser\ices. the equivalent isotropically 
radiated power transmitted in any 
direction towards the horizon by an 
earth station operating in frequency 
bands above 15 GHz shall not exceed 
the following limits except as provided 
for in paragraph (c) of this section: 

4-64 dBW in any 1 MHz band for 0<0* 

4-64 4-3 6 dfiW In any 1 MHz band for 0* 

<6<5* 

Where $ is as defined in paragraph (a) 
of this section. 

(c) For angles of elevation of the 
horizon greater than 5* there shall be no 
restriction as to the equivalent 
isotropically radiated power transmitted 
by an earth station towards the horizon. 

6. 99 25.205 through 25.206 be revised 
to read as follows: 

9 25.205 Minimum angle of antenna 
elevation. 

Earth station antennas shall not 
normally be authorized for transmission 
at angles less then 5* measured from the 
horizontal plane to the direction of 
maximum radiation. However, upon a 
showing that the transmission path will 
be seaward and away from land masses 
or upon special showing of need for 
lower angles by the applicant, the 
Commission will consider authorizing 
transmission at angles between 3* and 
5” in the pertinent directions. In certain 
Instances, It may be necessary to specify 
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minimum angles greater than 5" because 
of interference considerations. 

9 25.206 Station ktentmcatlon. 

The requirement for transmission of 
station identification Is waived for all 
radio stations licensed under this part. 

7. 99 25.206 and 25.209 be revised to 
read as follows: 

9 25.206 Power flux density Hmlts, 

(a) In the band 3700-4200 MHz. the 
power flux density at the Earth’s surface 
produced by omissions from a space 
station for all conditions and for all 
methods of modulation shall not exceed 
the following values: 

—152 dBW/m* In any 4 kHz band for angles 
of arrival between 0 and 5 degrees above 
the horizontal plane: 

-1524'(6-5)/2 dBW/m’in any 4 kHz band 
for angles of arrival 5 (in degrees) between 
5 and 25 degrees above the horizontal 
plane: and 

—142 dBW/m’ in any 4 kHz band for andcs 
of arrival between 25 and 90 degrees aboxe 
the horizontal plane. 

These limits relate to the power flux 
density which would be obtained under 
assumed free-spoce propagation 
conditions. 

(b) In the bands 10.95-11,2 and 11.45- 
11.7 GHz. the power flux density at the 
Earth’s surface produced by emissions 
from a space station for all conditions 
and for all methods of modulotion shall 
not exceed the following values: 

—150 dBW/m’ in any 4 kHz band for angles 
of arrival between 0 and 5 degrees above 
the horizontal planr. 

—1S04-(d-5)/2 dBW/m’in any 4 kHz band 
for angles of arrival 6 (in degrees) between 
5 and 25 degrees above the horizontal 
plane: and 

—140 dBW/m’ in any 4 kHz band for angles 
of arrival l>etween 25 and 90 degrees above 
the horizontal plane. 

These limits relate to the power flux 
density which would be obtained under 
assumed free-space propagation 
conditions, 

(c) In the band 17.7-19.7 GHz, the 
power flux density at the Earth’s surface 
produced by emissions from a space 
station for all conditions and for all 
methods of modulation shall not exceed 
the following values: 

— 115 dBW/m* in any 1 MHz band for angles 
of arrival between 0 and 5 degrees above 
the horizontal plane: 

-11S4-(5-5)/2 dBW/m* in ony 1 MHz band 
for at^cs of arrival 5 (in degrees) between 
5 and 25 degrees above the horizontal 
plane; and 

-105 dBW/m’ in any 1 Ml Iz band for angles 
of orrival between 25 and 90 degrees a^ve 
the horizontal plane. 

These limits relate to the power flux 
density which would be (Obtained under 
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assumed free-spacc propagation 
conditions. 


$ 25.209 Antanna performanca atar>dards. 

(a) The gain of any antenna to bo 
employed in transmission from an earth 
station in the rixcd-aatelHte service shall 
lie below the envelope defined by: 

29-25log..aciBi v<$<r 
^8 dni 


32 - 25 log.. $ dBi 9.r<as4a* 

-to dBi 49r<e^i&r 

where 0 Is the angle in degrees bom the 
axis of the main lobe, and dBi refers to 
dD relative to an isotropic radiator. For 
the purposes of this section, the peak 
gain of an individual stdelobe may not 
exceed the envelope defined above by 
more than 3 dB for 0 between 1* and 7*. 
For $ greater than 7", the envelope may 
be exceeded by 10% of the sidclobo 
peaks. 

(b) The off-axis cross-polarization 
isolation of any antenna to be employed 
in transmission from an earth station in 
the fixed satellite service shall be 
greater than or equal to 10 dB for off- 
axis angles between 1* and 10*; and 

(c) Any antenna licensed for reception 
at an earth station In the fixed-sateUite 
service shall be protected from 
interference only to the degree to which 
harmful interference would not be 
expected to be caused to an earth 
station employing an antenna 
conforming to the standards specified in 
paragraphs (a) and (b) of this section. 

(d) The standards specified in 
paragraphs (a) and (b) of this section 
shall apply to all new antermas installed 
after January 1,1983 and to all antennas 
after January 1,1965. 

(e) the operations of any earth station 
with antenna not conforming to the 
standtirds of paragraphs (a) and (b) of 
this section shall impose no limitation 
upon the operation, location, or design 
of any terrestrial station, any other earth 
station, or any space stutioiL 

AppeodU D 

Initial Regulatory Flexibility AnalysU 
Why Action is Contoaiplatod 

We ere recommend ing reduced orbital 
spacing in order to provide the additional 
orbitol locations needed to accommodate the 
expansion of existing systems and the entiy 
of new oystemi into the domestic satellite 
communications market. This action should 
provide the Amrrlciin public with a more 
competitive domestic salenife 
communications industry and Innovative new 
communication services. The Commission in 
this Notice has. therefore, made a preliminary 
determination that additional domestic 
satellites ore in the pobDc interest and that 
the results of this proposal should benefit 


domestic communication users into the next 
decade. 

Under present 4* orbital spacing at 4/0 
GHz, nearly all available orbital locations 
have been assigned to domestic satelllle 
operators. A reduction to 2* spacing between 
satellites In these frequency bands would 
nearly double the number of satellites which 
can be accommodated In the geostationary 
orbit. Reduction of orbital spacing! appears 
to l)e the only practicable method of 
satisfying the potential demand for satellite 
communication servicus while also 
continuing the Commission's policy of “open 
entry*' in this urea. 

Objectives and Legal Basis for Proposed Rule 

Our objective in proposing these policies 
and Rules is to provide for the full and most 
efficient use by domestic satelHtes of the 
geostationary satellite arc end the 
frequencies associated with It by maintaining 
the potential for new and multipis entry tnlo 
that industry. 

Our legal basis for this action can be found 
in secUons 1,4(i). 4(1). 303(0. 303(g). 303(ri. 
and 403 of the Communications Act of 1934. 
at amended. 47 U.S.C 151.154(1), 154(1). 

303(0. 303tg). 303(r). and 403. 

Sinoli Entities Affected by the Ride 

This action %rill have a primary effect on 
domestic satellite operators who might have 
to modify their facilities and operations in 
order to comply with these new rales and 
orbital spacing criteria. However, since a 
mtnimuiB tnvettment of at leaat $200 million 
is required to launch a typical satellite 
system, these operators can hardly be 
classified as omull boslneta. Thera are. 
however, **esrth-base<i“ entiliet whi<^ will 
also be aifected by this acboo. Although it Is 
impossible to determine the number and 
types of existing and potential "earth-basecT 
entities which might he affected, we can 
speculate that the group might Include small 
antenna manufacturers, certain caUe 
television companies, potential low powi*r 
TV operators and other small companies who 
are polential users of satellite 
communications. A 2* orbital spacing may 
raquire some entitles to Improve their 
existing fsdlllies in order to coonteraci soy 
increased adjacent satslllle interference. 
However, the overall increased satellite 
capacity affordiNi by this action should 
provide opportunities for both laige ami 
small companies to enter the market, expand 
their existing business, end obtain new or 
additional servicea—opportunities that would 
not have existed but for our proposed action 
here in this Notice. It is very likely that any 
costs sssodated with the improvemenl of 
existing fscilitits will bo more than offset by 
the Increased business opportnnitfes sni! a 
more competitive Indus 

Reporting, Record-Keeping and CoutpJiuace 
Requirements 

This action will not craate any new 
reporting or recordkeeping rectuireaiimta (or 
existing or potential satellile users. 


Relevant Federal Rules Which Overlap* 
Pup/icale or Conflict With This ,Action 

There are no other Federal rules that 
overlap, duplicate or coonict with this action 
to our knowledge. 

Specific Alternatives That Could Accomplish 
the Shme Ob/etuives 

Since its inception in 1973, the demand for 
domestic oommunicatfons satellite services 
has grown steadily, ll appears that this 
demand will continue to grow for the 
foreseeable future. In order to insure that this 
demand Is sslisfied. the Commission has 
taken the only practical course of action open 
to it: namely, r^ucing salellife spacing in the 
4/8 GHz and 12/14 GHz frequency bands in 
order to accommodate more satellites In 
geostationary orbit The alternatives to 
Increase evoilable satellite capacity tn orbit 
which are mentioned In the Notice 
higher frequency bands, higher capacity 
satallita destgnt, and more afficienl 
transmliaion techniques) would apparently 
be more costly and less desirable than 
reducing spacing in the near-term. The 
alternative of not increasing the amount of 
satellites that could be sccommodalad in 
orbit would stifle the growth of a vibrant and 
increasingly competitive industry, 
laii OoGL ft-sssao niad ti-ts-at. a« Ml 
BUJJNQ coot Srtl-eMI 


47 CFR Part 73 

IDocket No. 21502; RII-2737; FCC 61-4491 

Amendment of the Commission's 
Rules In Regard to a Specific Section 
and Other Aspects of the Subscriptlon 
Television Service 

agency: Federal Communications 
Commission. 

action: Proposed rule. 

SUMMARY: This action proposes to 
change the requirements for operation of 
a subscription television (“STV**) 
station. TTie intended effect of the 
proposed rule changes Is to eliminate 
various constraints on the development 
of STV, thereby increasing program 
choices presently available to the 
public. By this action, initiated by the 
Commission itself, not only could STV 
bring new programming to television 
viewers different from current network 
and Independent station fare, but highly 
specialized programming as well. 

OATES: Comments must be received on 
or before December 21,1981, and reply 
comments on or before January 5,1982. 

AOORESS: Federal Communications 
Commission, Washington. D.C 20SS4. 

FOR FURTHER INFORMATION CONTACT: 

Freda LIpperi Thyden, Broadcast 
Bureau. (202) 632-7792; Scott Roberts, 
Broadcast Bureau, (202) 632-6302; Teri 
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Pmundlich. BfoadciiBl Bureau. (202) 632- 
6302. 

SUPPLEMENTARY INFORMATION: 

AcloptiHl: Srplembtrr 30.19S1. 

Novirmlwr 13. IIMII. 

By the Commissloii: Chahmiin Fowler 
issuing a leparato st4itf!]X»ent. 

In the matter of amendment of Part 73 
of the Commission's rules and 
regulations in regard to $ 73.642(a)(3) 
and other aspecits of the subscription 
television service. Docket No. 21502. 
RM-2737. 

1. This Moiice commences another 
phase of the proceeding evaluating the 
rules governing the subscription 
television (‘*STV*') service.* It will deal 
with a number of issues, including: 

(1) Whether the rule restricting S^FV 
o|>cration to cummunitic^s within the 
Grade A contour of at least five 
commerical television stations, including 
that of the STV operator, should be 
modified or deleted: 

(2) Whether the requirement that an 
SlV station broadcast at Ica.st 28 hours 
of conventional programming per week 
should be modified or deleted: 

(3) Whether the Commission should 
allow the purchase of decoders by 
subscribers or should retain the present 
system of permitting only the leasing of 
such equipment; 

(4) Whether the requirement that nn 
applicant for STV authorization 
ascertain the needs and interests of the 
community specificiilly with regard to 
subscription programming, should be 
deleted: and 

(5) Whether STV stations should be 
made to comply with present television 
technical standards which they 
currently do not meet. 

Historical Development of STV 
Reguladoo 

The First STV Comnvssion 
Proceeding—Docket No, 11279 

2. In order to place the issues outlined 
above in perspective, wc arc first. 
providing a brief history of subscription 
television regulation and a discussion of 
the STV mariietplace of today. After 
more than a decade of rule making 
proceedings in Docket No. 11279, the 
Commission in 1968. in a Fourth Report 
nniji Order ("Fourth Report 7.15 F.C.C 
2d 466 (1968), established the basis for 
nationwide over-the-air STV service. It 
was concluded, in part based on 


* Briefly ilRKTibeii. tub»rti|ilKin IctrvukHm 
briMKkaftttng imuiwf th« brrMdciuitins of q 
•ctnmblod IrrWviskin signal which, on p^ymml of • 
fe«. tt»btcribrr% aiitt authorucrU to unftcxamblc 
throuiih use of « dectKier. Sre In the Shttcftti 
'^^hneriptUm HiUrs. S2 F.CC 2il 

L Ml 2 (tS74). 


experience garnered fri>m trail pay 
television uperrations.' that STV could 
provide a beneficial .supplement to 
conventional television programming 
and thut, as an alternative medium, it 
might well provide a wholesome 
stimulus to conventional television 
%vhich coud lead to an improvement in 
overall programming available to the 
public. Until more was known about 
how STV would devleop on a 
nationwide scale, however, the 
Commission felt it best to proceed with 
caution. Consequently, in the Fourth 
Report the Commission adopted 
regulations designed to strike a 
reasonable balance between 
conventional and pay television. 

3. 'I*hu8. the regulations initially 
governing the subscription television 
service were imposed in the belief that 
they were necessary to maintain the 
availability of conventional 
programming. These consisted of 
restricting STV openition to 
communities within the Grade A contour 
of at least five commercial television 
stations including that of the STV 
operator (the "complement of four" 
rule). In these communities, only one 
station was permitted to engage in STV 
operations (the "one-to-a-community" 
rule). Also. STV stations were required 
to broadcast at least 28 hours of 
conventional programming per week 
and operated under a variety of program 

»K‘Strictions. 

4. Rules governing STV equipment 
and systitm performance capability were 
adoptcKl by the Commission in a Fifth 
Report and Order ("Fifth Report "k 19 
F.CC. 2d 559 (1969). The manner in 
which applications for STV 
authorization should be filed and their 
content and form were also set out in 
this document. There is no STV 
application form us such. Rather, 
applicants furnish a detailed description 
of the STV operation, as well as 
Bnancial and programming information. 
Included in the latter category is a 
requirement that applicants survey their 
community with spedfic regard to S'FV 
programming and relate bow the 
proposed STV programming will fulfill 
needs and Interests thus ascertained. 

5. The action of the Commis.Hion in 
establishing STV service was 
challenged In National Association of 
Theatre Owners v. KCC ("NATO**), 420 
F. 2d 194 (D C Cir. 1960). cert denied, 

397 U.S. 922 (1970). The Court of 
Appeals, however, affirmc^d thi» 


cxmcirmtns pity w«rr duvetoptNi 

from thr OH year trial •( ITIIK 

Sttilkm WIKTT. Hartford. CaniMN^k^at, and the S 
>‘rar cabb* oprrutkm at Ktob*c‘obr. 

Cumada. 


Crommission's power to authorize 
nationwide STV on a permanen! bjisis. 
The Court found that the 
Qtmmunications Act did not predudr* 
the Commission from approving a 
system of direct charges to the public as 
o meons of financing broadcasting 
service. Rather, the Court stated that the 
Act seems designed to foster diversity tn 
the financial organization and modus 
operandi of broadcasting stations as 
well as in the content of programs. It 
further found the establishment of a 
subscription television service 
consistent with these goals. Also 
addressed In the NA TO case was the 
question of whether Commission 
authorization of nationwide STV 
operations would result in 
unconstitutional discrimination against 
people in low income groups who 
cannot afford to subscribe. The Court 
rejected the assertion of discrimiivalkin 
and concluded that there was nothing 
distinguishing broadcasting from other 
regulated industries that would justify 
imposing on it alone a requirement that 
any service be made available to all 
citizens regardless of their ability to pay. 

6. Right years after the AM TO 
decision, the Court of Appeals in flonw 
Box Office v. F.CC. (**HBO**). 567 F. 2d 9 
(D.C Cir. 1977). cert denied, 435 U.S. 

829 (1977). reviewed those Commission 
regulations limiting the program fare 
that cable television systems and STV 
stations might offer to the pubik for a 
fee set on a per-program or pcr-channel 
basis. These rules, which w'ere originally 
developed for STV in 1968 and then 
later applied to pay cable: (1) restricted 
the presentation of certain feature 
movies on pay cable and STV; (2) 
restricted those sports events which 
might be offered on pay cable and STV; 
(3] prohibited commerical advertising on 
pay cable and STV; and (4) limited the 
combined amount of sports and movies 
to 60% of a pay cable or STV station's 
programming.^ 

7. After concluding that the 
Commission had exceeded its authority 
over cable television in promulgating the 
pay cable rules and that there was no 
evidence to support the ncad for 
regulation of pay cable, the Court in 
HBO vacated the rules. It found that the 
Commission had failed to state clearly 
the harm which its regulations sought to 


*Tbr rutr*. MB tlMry rvlMtcKt to fvalurB fllnu Mnd 
BportB. iimended toon Mficr tbrir Mdopt^n. Tbo 
StMicnJ rflrct of tbc ■mendaicnt «v«t n rrl^ViiHon of 
the rrquirrmrntt. A rule prohibition lohiujtpaoo 
rxhlbitioi) of trrirt progranuntns. orisinMlty uoo of 

the pronrsm n-Btrictioot. wmb deWtod to itt entiivty 
b>' iuiic>ndmcnt. 
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rt»tm*ily itnd its reasons for supposing 
that this harm existed. 

a. I he ////O Court noted that rules 
substantially similiar to the 
program restrictions under review had 
!>een uftimied in the NAIX) decision. 

*l*he (^irt stated that at that time the 
Ciiinmission acted on an elaborate rule 
nuiking record, including the Hartford 
S'rV exptfrience. Since it appecired Ihiil 
few. if any. S'FV stations hud begun 
i>peration in the interim decade.^ the 
Court lyelicved the best information 
available with respect to STV was that 
reviewed in NATO, Further, the Court 
notinl that the data presented in NATO 
had not lamn called into question in the 
iWO cjise. For this reason, the Court of 
Ap{>eals (XMicliided that NATO rfMjuired 
affirmation of the promulgation of the 
S'FV program restrictions under review 
in ifiJO,^ Hi>wevcr, the Court noted that 
petitioners* charge that these restrictions 
had the effect of killing the STV medium 
in its infancy, by denying it access to 
niM:essary programming, seemed to be 
supported by the absence at that time of 
viable commercial applications for STV. 

9. Even though the HBO court did not 
vaaite the STV program limitations, 
they were deleted by the Commission in 
Novemlntr 1977.*and April 1978,’ 
because of the Court's pay cable 
decision. The Commission reasoned that 
STV and pay cable are two 
communications actiiities in direct 
competition and. as a result, should be 
givcHi equal treatment insofar as 
program availability is concerned. TTie 
Second STV Commisston Proceeding — 
Difcktri No. 21502 

10. Soon after the HBO decision, the 
Oimmission decided to commence a re- 
evaluation of its rules restricting STV 
service. By XUrntorandum Opinion and 
Ofxier and Notice of inquiry' and Notice 
of Propoiied Rule Making (the ^Notice*'], 
67 F,C.C 2d 202 (1977). we initiated the 
current proceeding in Docket No. 21502. 
Six issues were raised in the first 
Notice: (1) whether the Commission 
should permit more than one television 
station in a given community to provide 
an STV service: (2) whether the 


*The HBji dpcidrd on Marcli ZS. 1977, 

nl which liino onljTo"** STV tUtion wt* In 
oftrtiition. ihiil hntns StnUon W^lfT (formedy 
Wirr\' Mod VVTVC). Nc waHl New lefMy. which 
cnmnw-ncifd up(!irAtion on March 1.1977. Tho second 
srv fiictlity. Stiilion kBSC:, Corona. California, 
oo April 1.1977. 

The affirmance of throe rule* wao outdect. 
hovvmiif, to further rrvlrw upon completion of 
oddilioniil hrniingo re^rdinp ex parte conlacfa 

the Heport aitd Chrkr in Dockel Z13I1.42 fit 
6ZJ72 (pubhohiHJ December 12.1977|. for dotefion of 
the feature ftlm reotfiction. 

' S**!* the Urpori and Orthr in llockH 21488.43 HI 
15922 (puUiohed April 12.197S|. for deletiim of tliv 
renuiinder of the proomra reolricliono. 


Commission should require 
compatibility of STV systems: (3) 
whether the Commission should adopt a 
cut-off procedure for S'FV applications; 
(4) whether the Commission should 
allow the purchase of decoders by 
subscribers or continue the present 
system of permitting only the leasing of 
such equipment:* (5) whether the 
Commission should consolidate 
proceedings where an applicant is 
involved in two mutually exclusive 
hearings, one for a construction permit 
for a new television station and tho 
other for STV authorization;*and (6J 
whether the Commission should 
establish criteria for comparing two 
competing STV applications, as well as 
for comparing two competing 
applications for a new television station 
w'hen one is for conventional use and 
the other contemplates STV operation.** 

11. Of the issues raised by the Notice, 
three were resolved in the First Report 
and Order {*"First Report*'), FCC 79-535. 
44 FR 60091 (published October IB. 

1979). First, the Commission decided to 
eliminate the rule providing that only 
one station in a community may imgage 
in S1*V operations. Rather than 
precluding additional conventional 
programming, the Commission found it 
likely that the growth of STV could liolh 
stimulate the use of UHF channels not 
currently utilized and provide a sound 
economic underpinning for €*xisting UHF 
facilitto.H. Further, a station's ability to 
spread its fixed cost of opiH^ation acmes 
pay and conventional programming 
w'ould provide additional conventional 
programming and improve the welfare of 
both subscribers und non-subscribers. 
The Commission also staled that since 
Sl'V can obtain subscril>er8 by 
responding to intense demands of a 
small viewing group, this 
communications service could make 
cultural, minority-oriented, or quality 
children's programming fmanciully 
viable. Eliminating the “one-to-a- 
community" rule, it was concluded, 
would not endanger the continued 
availability of a substantial amount of 
free television, but rather it could hold 
the promise of more diversity in the 
mode and substance of television fan*. 

12. We also found that STV 
tcchnoli)g>* was still in its beginning 


*TKia iMua. which U betnx ratord In the tnalunt 
.Vaffce (uc ruW maKing purpoonk wac raiord «« a 
mattor of inquiry in thi* Onit Sotivti. 

*8TV oulbortxiitlon may b** loauinl oo!> lo on 
fotiiy that alroady Is cither the liocowe ot a 
oommcrcuil broudr^itt siiilinn or the 

bolder of a coostnictlofi permit for ti new 
comniertloJ televliion brotidcasl ftatiem Si'C | 

73 642(a| (I), (2) and (3) of the ComminaUm's rules. 

** A list of the parties fUlns formal cnmmcnls 
aod/ur reply comments to the first Soften is 
ci^niained ut Appendix H 


stages und any decision as to which 
system would be the approved one 
would Ik? premature. 'Fhe Commission 
therefore ri’fused to require 
compatibility in S'FV systems. We 
further decided that a cut-off procedure 
for applications for STV authorization 
was neither necessary nor beneficial in 
view of the elimination of the "one-to-a- 
community" rule and the resulting small 
number of situations involving mutually 
exclusive STV applications. 

13. In the Secorfd Report and Order 
[**Second Report'*), FCC 81-13. 46 FR 
19937 (published April 2,1981). the 
OimmiHsion considered whether criteria 
should be established for comparing 
STV proposals with each other or 
conventional applications. We 
established the policy that mutally 
exclusive applications for a new 
broadcast television station, where one 
or more contemplate a subscription 
television brtiadcasi operation, bo 
compared by traditional comparative 
criteria.** Comparing one STV proposal 
with another w^iuld provide little 
meaningful information as to which 
would bettt?r serve the publia 
Comparing subscription television and 
amventional television proposals was 
also held inadvisable in that the public 
would n*fuHi; to subscribe to Sl^ if pay 
programming were not desired. Tliis is 
especially so because of the substantial 
conventional service currently available. 
We found that it is likely that the 
marketplace will more efficiently serve 
the public interest in tho programming 
sphere than will regulation. Thus, it was 
decidcnl that program proposals are not 
to be a basis for comparison of these 
applications. 

14. The /?£porf also decided 

that the comparative criteria issue in 
regard to mutually exclusive 
applications for authorization of 
those already licensed as commercial 
television stations, or holding 
construction permits, or seeking 
construction permits for non-exdustve 
channels should not be resolved until a 
decision was reached on whether to 
delete the "complement of four’* rule. If 
the rule were deleted, the above 
situations would not arise, thus 
obviating the need for comparative 
criteria. Fwen if the rule were only 
relaxed, there w*ould not only be 
substantially fewer cases involving 
mutually exclusive applications, but the 
.significance of a number of factors 
would likely be limited by the 


'* Tniiidlonal cocnporatlvr allaria tndudr. but 
art! fuH tiinlleci ta divorvificatloii of mosa medio, 
intesrntion eg uwnrrohtp am) manaKement and 
efricirnt uoe of spectnim. 
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opportunity for the establishment of 
numerous and varied STV facilities. 

15. Our consideration of the 
‘‘complement of four** rule was also 
found to be an Important factor in 
determining whether the Commission 
should consolidate proceedings where 
an applicant is involved in two mutually 
exclusive hearings, one in which It seeks 
a construction permit for a new 
television station and the other in which 
it seeks STV authorization (the fifth 
issue In the Notice], Consolidated 
hearings would only be necessary where 
the number of STV stations in a market 
are limited by the -complement of four/* 

The STV Industry of Tocbiy 

Present and Proposed STV Operations 

16. Today’s STV marketplace rev eals 
continued interest in the service with a 
reasonable growth in the number of 
outlets. As of April 1. lt>81. nineteen 
STV stations were on the air.**Those 
stations operate in television markets 
with over 25 million television 
households, ** and they enjoy a total of 
about 664 thousand subsrTilwrs. The 
most successful station, from the point 
of view of subscriber count. Is KB8C, 
Corona, California, in the Los Angeles 
market with 350.000 8ubsail>ers. ** The 
next highest subscriber count is (M.OOO 
attributed to WWlfT, Newark, New 
)«*rscy. The other STV station in the Los 
Angeles market. KWliY, Ixjs Angeles. 
California, is at 72,000 subscribers 
followed by WXO.N. Detroit. Michigan, 
at 56.000 and WQTV. Boston. 
Massachusetts, with 51.000. At 25,000 
subscribers or less are Stations WKID, 

Ft. I^auderdale, Florida; VVB1*L 
Cincinnati. Ohio: KNXV, Phoenix. 
Arizona; WSNS. Chicago. Illinois; 

WCGV, Milwaukee, Wisconsin: 

WSMW. Worcester, Massachusetts; 
KTSF, San Francisco. California; KAUT, 
Oklahoma City. Oklahoma; WII IT. Ann 
y\rbor, Michigan; WCLQ. Cleveland. 
Ohio; KGCT, Tulsa, Oklahoma; and 
three stations in the Uallas/Ft. Worth, 
Texas, market—KTWS. KNBN and 
KTXA.*^Of the nineteen STV stations 
on the air as of April 1981. about half 
were operating as conventional 
independent stations for many years 


** All diiU on current STV api^r«thm» mm at of 
A|inl 1.1081 

" Marfceli rofet lo Arri* of DomirMnt Influmctf 
TV markrtt rather than Iht* rommimlty to which an 
STV fttation Hi Ikctuird. Thr ADI m.irict. detintfatiM) 
by Arbilron Company, provid*^ a worVinn 
(iefUsition forpurpotet of tbit ttudy. 

*• SubacHber Hiformalkm Hi from /kry TV 
'•Vfwt/fflflw. Paul Kaipm. No\‘«nbrr 311 I9II0 

^'Slationt KTWS and KNB.N am aatisnttd to 
Oflilaa, while Stalkm KTXA ia uttigned to Fort 
Worth. 


prior to switching to a pay mode for a 
portion of their broadcast day. 

17. There are another sixteen 
applications for STV operotlon that 
have been granted. However, the 
stations are not as yet on the air. Those 
applications include markets with a 
total of over 22 million television 
households. Moreover, obout 60 STV 
applications are currently pending 
before the Commission. 

la All STV stations providff l>oth 
conventional and pay programming. In 
the pay mode, the signal is scrambled so 
that only subscribers supplied with a 
decoder can reccu'e the programming. 
Generally, from sign-on to abmil 7 or 0 
pm, the stations operate as conventional 
non-network affiliated stations, 
presenting syndicated movies, sitcoms, 
children’s and variety show^. There Is 
also some news and public affairs 
prograrommtng as well as sports, ethnic 
and religious programming. One station. 
WKID, Ft. LaudeHole, Florida, offers 
financial programming from 9:30 am to 4 
pm that features periodical news inserts 
and a New York Stock Exchange scroll. 
Sleveral other stations feature two hours 
of scrambled programming during the 
bite morning or in the afternoon after 
which they return to conventional 
programming until pay operation once 
again commences in the evening. The 
scrambled programming genenilly 
begins earlier on weekends, sometimes 
as early as 1 pm and. as with Monday 
thru Friday, it concludes when the 
station signs off about 1 or 2 am. 

10. Pay programming consists of 
unedited movies, sports and specials. 
Specials include Las Vegas type shows 
and cultural affairs such as l^Uet, 
opera, symphonies and plays. 

Sometimes educational children’s 
programs are also included in the earlier 
hours of pay programming. Movies, 
however, make up the bulk of the pay 
schedule and during any given month, as 
many as twelve to twenty new titles are 
rotated with older movies on different 
days and times for maximum time 
diversity for the viewer. A few stations 
offer, for an additional fee, movies 
considered ’’adult” fare late at night, 
usually after midnight. The fee charged 
for this type of ’’adult” fare is over and 
above the regular monthly fee and is 
known as ’’tiering.” There is also an 
occasional charge for a special telecast 
on some STV stations such as the 
Roberto Duran-Sugar Ray Leonard fight. 

20. 'The costs to the STV subscriber 
are broken into three categories: deposit, 
installation and monthly fee. Not all 
stations require a deposit, but. of those 
that do. the range is from S25 to $50 and 
it is refundable. Installation fees varv 
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from $30 to $100 with the most common 
charge being around $50. Monthly 
charges have a small range of $17 to 
$22.95 and average $19.95. Of those 
stations that use ’’tiering” (additional 
scrambled programming), the second 
level or ’’tier” costs an additional $5 per 
month. 

21. Financial analysts, industry 
consultants. STV operators and 
equipment manufacturers have 
projected a 10 percent penetration rate, 
/>.. 10 percent of the households which 
could receive the signal ore expected 
eventually lo suberibe to the service.** 
However, as indicated in paragraph 16. 
only 664.000 have subscribed yielding a 
penetration level of about 4.0 pirrcent of 
those who could subscribe.**Obviously, 
the projected 10 percent penetration 
level has not yet been achieved fur STV. 
Additionally, STV is lugging behind 
cable TV **and multipoint distribution 
services ("MDS”).** Cable’s pay service 
attracts 44.9 percent of all those who 
subscribe to the basic cable service.** 
MDS has a penetration level of 4.4 
percent.** Thus, it is difficult to estimate 
the degree of penetration STV may yet 


“Si?!* PnuJ KagMi. Pay TVNewrhttr.f. February 
A, IPTS. Suoford Rr*cB^ liuitlfutc. Amutyak of 
Ccnrmmer Omatoad far Pay Tatewirkm Prepufffd for 
the Offkx ot TehcommumaotioM Micy, .VLiy. 

197S. Mynh F«ifftiniin DiUon. Report on Oak 
huJuatrirs (prepared by fUymond F. junoen) 
undll1t^d-ctl^ UTS. 

SubeaiptkHi Te/rvrsion Assoctation Vol. 

1. NuntMf 2. April, MSI. 

'*Cabli: irlm’HHon. also known as oommunity 
aniftnoa tririisioa ("CATVT*). consiaU of C*dhliei 
which roccK e and amplify the signals bro.iduMit by 
one or more tcletHsion stations and rsKhstribute 
such signals by vrtre or cable to the homes of 
subscribing members of the public for a fee. tn the 
Matter of Ruka re Micnowove^rved CA TV, 36 
F.CC S63. 664 11966). Cable service also provides 
anginal programs of a local pabtlc service nature 
Bod enleitainment typo. 

'•An MDS system may be described baslcutty as 
a f)\ed station transmitting mora or ksa 
omnidirvclionally lo numerous fixed receivers with 
di.<^rctrve onlrimas. The InteUigence which is 
transmillecl is supplied by the suhscriber and rooy 
roQsist oC pnvata lelcviskiiu high speed compalcr 
data, facsimile, control Information, or otiwr 
rommunlcalions capable of radio transmission. The 
truDsmisslon is one* way in that the audieofx* cannot 
use the system lo respond to the oomnumicatkjn. 
althoirgb return voice coamumicatigos muy be 
obtained by simultaneous use of telephone Itmrt. 
Amcndntrnt of ConimtMtdaa Rules to Provit/a for 
Licensing otnl Reguhtion of Common Carrier RadM 
Stations in the Multipoint Distribution Service, 45 
F.CC 2d 61A 61? (1974) See the Notke in On. 
Docket No 80-112. FCC 80-130. 45 FR 2!tCT 
published .May Z 1980. proposing, among other 
things, additional channels for use in the multipoint 
distribution service. 

*• Pay cable refers to cable telecasting of 
progrsms (or which the cable television subscriber 
is charged an additional fee, or on additional 
channel foe beyond the regular monthly cubic 
subscripUon fee. See Home Box Office v. FCC, 567 
F. 2d 9 (D C Or, 1977). cert, denied 435 IP S. 829 
(19771 

^'Arbitron Television Census. Fall 1980. 
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hiivff in any of Ihesc markets liiHiatuM? of 
the limited experience with the ser^'ict? 
to date and the fact that only a few 
studies have l>een done which examine 
the prospects for SrrV. 

Ri^uhtory Unu'ts on STV 

22, The *^complemenl of four** rule 
establishes a regulatory limit on STV 
activity by defining those TV markets in 
which an entrepreneur can consider an 
S'rV operation. Those markets have at 
least five commercial 'TV allocations 
and at least four commercial 'TV stations 
on the Jiir.” At present, there are 74 
markets which meet the requirements of 
the “complement of four/* #>.. markets 
that have at least four operating 
conventional commercial television 
stations and a total of at least five 
allrK:Htions. These markets include over 
70% (53.7 million) of the total television 
households in the U.S.” As of April 
1981,19 STV stations were on the air in 
14 of those eligible markets, serving over 
884 thousand television households. 
*rho»c‘ 14 markets where S1*V stations 
actually exist comprise 32.6% of total 
television households in the U.S.^ There 
are 222 vacant ITHF allocations and 36 
vacant VlIF allocations in the markets 
cummtly eligible for S'rV.** In addition 
to the currently operating S*rV stations, 
then! are now 18 STV applications 
approved for eligible markets, but not 
yet on the air. Commenccmcmt of their 
operation w'ill bring STV into a total of 
25 markets with 35 stations serving a 
potential audience of over 33.2 million 
television households,** As of April 
1981, there were also 57 STV 
applications pK*nding for 32 
communities. If granted, they would 
increase the number of S1*V operations 
to 87 stations serving a potential of 
almost 44.8 million television 
households, over half of all television 
hou.Hcholds.*^ 

23. Given present levels of *rV channel 
utilization, the rule denies STV access to 
139 (65%) of all television markets.** 

This comprises 26% of all television 


"StHTtUm the Ccwnmluioa’i miet. 

^ J9tl0- tAfI Ttfrvi»ion Markets and Rnnkit}j:$ 
CittiitK /VbiinMi Conipuny. Chioiso. UUooto, 1901. 

^ Tv/rii»hm Morktsit andRanklnjp 

Cuuh, AxhUroci Cofnp^iay, Chicago. Hhoota. 1901. 

^ Ti^lwnion Channtd UtHUatioa Report. FXUI 
Marrh 1901. Fuf purpose* of thb analytii. vacant 
ttllocatiocia mciude tboao chanmrl* which ate not 
u^ierutkmal; thoae channel* for which 
ciin»(rurttoo permits hav-it been granted, 
ap()l»cutiiici« have tM>en mode or unappbed for 
vii4:4tnck?* exist 

•* /rtIO- tMt rtdei'hiHm AtonHW* an</ RankwgM 
Cuidf, Arbtirun Cuenpaoy. Chicago. IIUimU. 1901. 

Ti-h*\'hk*r Chanmd Uti/iratton RnporL F.CC. 
Manh 1901. 


households in the U.S.** A number of 
markets do not currently meet the 
“complement of four** requirement 
because vacant allocations exist in 
those markets. Currently, 722 of the 1247 
commercial television channels 
allcxiated by the Commission are 
occupied by operating stations. A large 
number, 520. remain vacant.** Under 
current rules, even if all existing 
allocations were occupied by operating 
stations STV still could not exist in 98 
(43.5%) 'TV markets. »* with about 13.0% 
of all television household8.**Thiis the 
“complement of four** rule, in 
conjunction with the number of TV 
channels allocated and/or in use. 
substantially restricts STV access to 
television markets. 

24. STV interest In markets closed to 
it by the ''complement of four*’ 
restriction is evident from waiver 
requests pending before the 
Commission. For example, an applicant 
for a VHF channel In Pembina, North 
Dakota, requested and recently received 
a waiver to provide that community's 
first TV service by STV.** In another 
situation. Baltimore. Maryland, is served 
by three VHF network affiliated stations 
and a UHF independent station, WBFF. 
operating on Channel 45. An STV 
application for Channel 54 assigned to 
Baltimore has been approved, ^t WBI-'F 
is also seeking S'rV authority. The 
conversion of WBFF would leave 
Baltimore without four conventional 
Grade A signals, and a waiver has 
therefore bi^n requested. 

25. An additional restriction on 
presently operating STV stations is the 
“twenty-eight hour** rule ** which 


* 1900-2981 TithfriMfon KtarkeU atyd Raukinftf 
Cakh, AHatron Cotnpany. Chicaga Ultnok*. 1901. 

•• Tekfvuion Channet l/ti/aation Report. F.CC 
March 1901. AppHcation* have been mode for 135 of 
lho*e channel* and corutructloo permit* ha%i> been 
granted for 90 more. 

** 198(^2981 Taie%‘hkMt MorketM and RanktngM 
Caide. Arbitron Company. ChkagOi. IlhnoiK. 1901. 

** The Commltsion granted the applicant Satrllite 
Televiakin Servico. Inc., a waiver of the 
*‘comp)efnent of four'* rule becauae fuch waiver 
Kvould initiate programming by macthating a VHF 
channel kfle aince 1975 for wl^h no one eUe bad 
appUrd and would provide the only local telo\i»ion 
oervice to IVtmbina. The CommiaMon noted that 
STV. ivith its ability to generate revenues, will 
provide the greatest inducement for a broadcaster 
to enter the smell rural community of Pembmii 
where operation of a conventional tel^sfon station 
might not be economically viable. FX3C 
released Aiiguet IS. 1901. 

** Section 75jS43(a) of the Commission's rules 
provides: **Any television broadcast station lk:ens«r« 
or permittee autborixed to hroockast subscription 
progriims shall broadcast In addition to its 
subscriplioQ broadcasts, at least the minimum hours 
of nunsubscriptkin programming required by ) 
n.174a‘' Section 7X1740(aM2KH) slates that all 
commercial television stations ore required to 
operate not less than 2 Hours in each day of the 


roquireg STV stations to provide at least 
28 hours per week of conventional 
programming. Thus a licensee is not 
entirely free to determine which lyptt of 
programming or mode of operation 
would best suit its own market at all 
times of the day. 

28. Existing STV operations are also 
limited by the requirement that decoders 
bo leased rather than sold. 'The 
restriction was imposed in the early 
days of STV operation when technology* 
was in a state of flux. However, the 
inability to soil decoders could 
artificially restrict an entrepreneur's 
ability to finance the construction of a 
station let alone cost subscribers more 
money. Similarly, the r^uirement that a 
special ascertainment of 51*V needs be 
conducted imposes a regulatory burden 
on STV operators which may be neither 
necessary nor desirable. 

of STV Operation 

27. The pay *rV mode of operation 
provides opportunities for the public to 
more fully enjoy the medium of 
television. It can accelerate the 
utilization of unused channels, provide 
viable financial support for specialized 
programming and small market stations, 
and directly respond to the interests of 
its audience. 

28. As previously indicated, almost all 
of the stations operating or awaiting 
authorization are on UHF channels, in 
terms of conventional television. UHF 
frequencies are generally regarded as 
less desirable than VHF for a variety of 
reasons.** Currently, a relatively large 
number of UHF allocations (439) are 
vacant.** Of the U>fF stations in 
operation, over one-third report negative 
net incomes and over one-fourth report 
negative cash flows. Reports from ^iF 
stations show a considerably better 
financial picture with less than 10% 
reporting negative net Incomes and only 
alKiut 5% reporting negative cash 


weik and not leas than a total of 28 hours per 
calimdor week once they have been in operation 36 
months. Before that time, television hcenseea or 
primitlcea are required by | 73.1740faM2MI| to meet 
tes* slrrmrous standards, thooo being . not Ursa 
than 2 hours daily in any 5 broadrast days per 
calendar week and not lesi than a total oh 

(A) 12 hour* per week during the first 18 months. 

(B) 16 hours per week during the 19th through 24th 
month 

(CT) 20 hours per week during the ZSOi through 30th 
month 

(D) 24 hours per week during the 31st through 36th 
iDonlh** 

^Compared to VHF, UHF broadcasting hat 
tranunlssion disparities, tuning differeners. 
disixtrlties in signal quality and higher noise figures. 
Foe further discussion see. Staff Report on 
CampambilHy of UHF Tehvtsion: A Preliminary 
i4no/>'s/jt P.C.C, 1979. 

^ TehviBion Channel Utihxation Report. FXIC. 
hhirch 1981. 
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flows.” Thus, \^ile UHF profitability 
has improved. UHF stations on the 
whole arc still less profitable than VHP 
stations resulting in many vacant UHF 
allocations. With the large number of 
UHF vacancie.s and the marginal 
financial history of many operational 
UHF stations. STV operation may be 
viewed as a viable alternative to 
operating In the red or ceasing operation 
altogether. In other words. STV may bo 
the only way to bring some UHF 
allocations on the air and for others it 
may be the only feasible method for 
continuing operation. 

29. In addition to providing a financial 
base for otherwise unused channels. 
SIV holds out the potential for new 
types and sources of programming. 
Rather than being fonuKi to rely on mass 
appeal programming to generate 
audiences sufficient to attract 
advertisers, an STV operator can 
respond to the intense demand of a 
*‘few** viewers willing to pay for the 
service. Thus, some STV stations could 
engage in ''narrowcasting'* (specialized 
programming to the select audiences 
willing to pay for it), a service less 
frequently provided by the advertiser 
supported system which does not 
respond to the intensity of that demand 

30. Finally, on a purely theoretical 
economic basis, this system of direct 
payment for desired serxices is more 
efficient than the indirect system of 
advertiser supported broadcasting. In 
the former situation, the supplier and 
consumer have a clear notion of both 
the price and the programming being 
purchased, while in the latter case price 
is obscured and the choice of 
programming is indirc^ct. 

31. In sum, the STV mode of operation 
promises substantial benefits to the 
public. It can provide an economic base 
for the commencement of service in 
markets which have not otherwise 
attracted applications for available 
channels. STV therefore provides a 
means to more efficiently utilize 
television spectrum and provide 
additional program choices to the 
public. It can also provide a medium for 
specialized programming by tapping the 
intensity of viewer demand for 
particular entertainment fare, and it 
provides a direct pay-as-you-go system 
of providing home video entertainment 
services without the hidden costs and 
market anomalies inherent in the 
conventional, indirect, financial 
structure of advertiser supported 
television. However, these potential 
benefits are withheld from numerous 
television viewers by the "complement 
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of four" rule. Further ‘even in markets 
where STV can exist, other regulatory 
restrictions can operate to prevent its 
optimum utilizaiton. 

Issues for Comment 

32. We believe the time is ripe to re¬ 
evaluate one of the basic premises of 
STV regulation, the status of the 
medium as a supplement to 
conventional television, restrained by 
rules and policies designed to prevent 
the service from supplanting advertiser 
supported television. Since STV serves 
the intense demands of consumers, by 
definition it would appear to be in the 
public interest. If it is determined that, 
as a matter of public policy. S7^ is a 
medium whose service to the public is 
on an equal footing with conventional 
television, regulations which limit its 
access to markets or limit its mode of 
operation in favor of conventional 
television must fall. 

33. If, on the other hand, it is 
determined that the public interest 
continues to demand rules designed to 
preserve conventional broadcasting, we 
must determine whether STV presents a 
significant threat to the continued 
availabilitv of that advertiser supported 
medium. If it appears that some 
protective restrictions are necessary to 
preserve any conventional operation, we 
must determine whether existing 
regulations like the "complement of 
four” and the "twenly-ei^l hour” rules 
are appropriate limitations, whether 
those rules should be modified in some 
way. or whether some other form of 
regulation would perform the same 
function with less intrusion into the STV 
marketplace. Finally, we must determine 
the continued efficacy of such STV 
operational requirements as the rules 
allowing only die leasing of decoders 
and the special ascertainment 
obligation, neither of which depend on 
the relationship between STV and 
conventional television. 

STV*s Regulatory Status 

34. As recounted in the historical 
discussion at paragraphs 2.15, supra, the 
Fourth Report in Docket 11279 
authorized a nationwide STV system 
with certain restrictions imposed to 
ensure the continued availability of 
conventional programming. Some of 
those restrictions, specifically program 
limitations and the "one-to-o- 
community” rule, have been eliminated 
in previous Commission decisions, and 
today wc institute un inquiry into the 
remaining ones, the "complement of 
four** and the "twenty-eight hour” rules. 
In this context, we believe it is 
appropriate to consider the underlying 
premise of such rules, which is that the 


public interest requires rules protecting 
conventional advertiser supported 
television. However, it appears that 
events may well have overtaken this 
concept, and a reevaluation of it is in 
order. 

35. Approximately 26 percent of the 
television homes in the United States 
receive their video service via cable 
television in return for a monthly fee. 
Some of the services thus provided arc 
supported by advertising, but others 
require additional payments. Similarly. 
S'fV and other direct pay-for- 
programming services have made 
substantial inroads in some markets, 
and the inauguration of direct broadcast 
satellite service on a pay basis may also 
be in the offing in the not too distant 
future. It therefore appears that the pay 
mode of operation has achieved 
substantial acceptance in the 
marketplace by both suppliers ami 
consumers. It further appears that STV 
offers substantia] public interest 
benefits of its own. It can provide a 
means to effectuate new television 
service on unused channels, thereby 
more efficiently utilizing the spectrum 
reserved for television and providing 
new or first service to significant 
audiences. Finally, the direct pay system 
provides a vehicle for more responsive 
programming by directly reacting to 
audience demands for both moss appeal 
and more narrowly targeted 
programming. 

36. The benefits to be gafiied by SW 
operation serve the public interest, and 
we believe it is appropriate to consider 
the adoption of a more neutral approach 
to the regulation of STV vis-a-vis 
conventional broadcasting. Accordingly, 
commenters are invited to address 
themselves to the question of whether 
the Commission should consider STV as 
a co-equal partner with conventional 
broadcasting in terms of service in the 
public interest. Commenters are 
particularly Invited to address any 
statutory provisions which might affect 
the degree to which the Commission 
could modify the rules designed to 
preserve the conventional mode of 
television operation. 

Market Limitations on STV 

37. Assuming for the purposes of 
further discussion that it is determined 
that the public interest requires rules for 
the preservation of conventional, 
advertiser supported television, wc must 
determine what, if any, restrictions on 
STV operations would be appropriate to 
achieve that end. To determine the 
parameters of permitting the television 
marketplace to roach its own 
equilibrium between conventional and 
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pay sen'iccs. the staff of the 
Conimission'a Broadcast Bureau 
undertook an economic analysis to 
determine tho likely result of eliminating 
th«» **complemont of four” mstricitiun on 
Ihi! mix of television 8cr\ ices in markets 
thereby made available to STV. 

ja To predict the likely decisions of 
entrepreneurs looking at markets 
opened up to STFV by a change in the 
**fx>mplement of four” rule, the staff 
undertook to compare the advantages 
and disadvantages of each pay 
television delivery system, as weU as 
the capital and operating costs of each 
system. The staff found that on a per 
channel basis, cable appears to be the 
least expensive delivery system. This 
conclusion %vas also born out by a 
comparison of industry wide subscnb<?f 
ciiBtn which indicate that the total 
monthly fees for cable, including a pay 
cable dbannel. ore generally less than 
monthly fees for a single STV idiannei. 
On the basis of this information. lh«* 
study concludes that cable has a 
signincant advantage in hi?ad-lo-ht?«d 
competition with STV. To apply this 
conclusion to an entreprencrur's 
decisional pnxxrsa, the staff also 
determined the relative value of a single 
television household to both an Sl’V 
station and a conventional station. 

When that value is considereil. along 
with the number of alternative pay and 
conventional program sources and the 
market's cable penetration, the staff s 
analysis provid^ a reasomihle 
prediction of the decision iin 
entrepreneur is likely to make when 
considering whether to provide S'fV or 
conventional service. The study, 
attached hereto as Appendix A. 
undertakes to determine the factors that 
would be considered by an entrepreneur 
in deciding wrhich of the available pay 
program services, STV, MDS or aible, to 
offer to a particular market and then 
aniil>’7ed the extent to which 
conventional service might be lost as a 
rt-sult of eliminating the "complement of 
four” restriction. 

39. Upon application of the model to 
all actual television markets, the staff 
concluded that in both one and two 
station markets, the stations will remain 
conventional. As to markets with three 
or more operating stations, there could 
Ik? some loss of conventional service. 
However, this w'ould depend on the 
level of cable penetration. To determine 
the likelihood of a shift to STV service 
in those markets where convenlionaJ 
service could be affected, they were 
individually studied by the staff. It 
found that in nine markets, there is a 
possibility though not probability of loss 
of conventional service. Four of these 


markets have four allocations and four 
operating stations and five have three 
allocations with three stations on the 
air. Of these markets, however, there 
are really only four where the conditions 
suggest a loss of conventional service if 
the ‘'complement of four” rule is 
eliminated. These markets are 
Rochester. New York; Chattanot^ga. 
Tennessee; South Bend. Indiana: and 
Fort Wayne. Indiana. There are a 
number of reasons why only four 
markets realistically may lose some 
conventional service. In some markets, 
cable penetration is sufficiently great to 
make S'FV entry unlikely. In other 
markets, where some Initial switching of 
operation might occur, the activation of 
a new station with network affiliation 
would probably occur with minimal time 
lag. For all specifics of the study, the 
attached Appendix should bo consulted. 

40. AllHotigb the predictions of the 
study are based upon assumptions 
which appear to exaggerate the 
profitability of STV as comparecJ to 
conventional broadcasting, they r€?main 
gcneraliited predictions. sub|€?ct to the 
vagaries of individual markets,** We 
therefore invite public common I on the 
study, its method, the general validity of 
its predictions and individual market 
characteristics which might alter its 
results. We also Invite comments on 
industry^ developments which might 
affect the underpinnings of the study. 

For example, changes in the copyTlght 
laws might affect the average cost of u 
cable diannel by increasing the system's 
cost for carriage of conventional signals. 
Similary, the availability of new STV 
decoder technology, including 
multichannel decoders, might decrease 
the cost of supplying the STV service. 

AltemaUw to Market Limitations 

41. Again, assuming that the continued 
availability of conventional television 
should be protected, and further 
assuming that market forces should not 
be rebed upon to provide such 
protection, we must consider what 
limitations would be appropriate to 
accomplish the Commission's objective. 
To the extent that it has preventeii 
stations from switching from a 
conventional to a pay mode of 
operation, the "complement of four” rule 
has provided one form of protection, 
ensuring at least four conventional 
signals in a market before STV could be 
authorized. Tlic "twenty-ei^t hour” rule 
is designed to provide another ty^K? of 
protection, not of conventional stations 
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but the availability of conventional 
programming on STV stations, even in 
miukeis w ith four operating 
conventional stations. Comments arc 
invited on these methods of protection, 
as well as combinations thereof or other 
restrictions that would assure 
preservation of conventional program 
fKfrvice with as little regulatory intrusion 
as possible in SW operations if the 
Commission determined such 
restrictions to be desirable. 

42. Whether STV is considered of 
ci^ual importance to conventional 
broadcasting or it Is thought that rules 
arc necessary to preserve conventional 
prognimming. we believe that the 
"complement of four” rule should lie 
dc?leted. In the first case, such a 
restriction w'ould bo unnecessary'*, iind In 
the second case. It appears that 
adequate conventional prognimming Is 
assured without any threshold 
requirement at all. Although we are 
proposing the total cbmination of the 
"complement of four” rule, we note that 
significant additional STV activity could 
be encouraged by a reduction of the 
current limitation to three, two or even 
one amvcntional station. The 
"complement of four” restriction denies 
STV access to 139 television markets 
with 2B percent of the television 
households in the United States. A 
complemenl of three would make S'fV 
available in S3 of those markets with 
14.3 million TV households or 18.6 
percent of the United States totaL If the 
threshold were dropped still further to 
two conventional stations and at least 
three allocations. 47 more markets 
would be added comprising an 
additional 6.2 million television 
households, 8 percent of the U.S, total.** 
An incremental drop of the threshold to 
one conventional station and aMeast 
two allocations would add still 29 more 
markets with over 1.5 million television 
households.**But a "complement of 
one" would still leave 10 markets. In 
which there is only one conventional 
station and no additional allocations, 
ineligible for STV service.*' Thus, the 
numlier of TV households gained for 
potential STV service is increased with 
each incremental reduction in the 
threshold requirement. An Intermediate 
threshold, Iwlween the existing 
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"complement of four" and no restriction, 
may therefore be an appropriate 
limitation on STV access to television 
markets. Of course, any such threshold 
would be subiect to waiver requests, 
particularly whore it appeared that S'FV 
operation provides the only viable 
means of effectuating service to an 
area.** 

43. Like the "complement of four," the 
"twenty-eight hour" rule restricts STV, 
but it is directed at programming mix 
rather than market eligibility. Wo 
believe that the mix of conventional and 
pay programming is better determined 
by the judgment of the Individual 
entrepreneur and the demands of the 
marketplace. We arc therefore 
proposing to eliminate the rule. In fact, 
STV stations are far exceeding the 
minimum of 28 hours required of them. 

In the alternative, we believe it 
appropriate to consider the 
interrelationship between a threshold 
requirement like the "complement of 
four" and an operating prohibition like 
the "twenty-eight hour" rule. In a market 
with four or more conventional 
television serv ices, our policy 
preferences for conventional service 
might not require any non-scrambled 
programming from the STV licensee. On 
the other hand, a market with no 
conventional service might provide 
strong public policy support for a 
requirement that some amount of 
conventional service J>c provided. 
Therefore, as an alternative to the 
elimination of the "twenty-eight hour" 
rule, the Commission Is considering the 
modiHcation of that rule to require 
conventional programming on a sliding 
scale according to the number of 
conventional stations in a market For 
example, where the only station in a 
market was STV, it might be required to 
present 28 hours of non-scrambled 
programming per week: if there were 
one conventional station in a market 
the STV station would present at least 
14 hours of non-scrambled programming; 
if two conventional stations were in 
operation, only 7 hours of such 
programming would be required by an 
STV operator; and If three or more 
conventional stations were in operation, 
an S*rV licensee would have no 
conventional programming requirement 

44. The proposed elimination or 
modification of the "twenty-eight hour" 
rule could permit STV stations to forego 
all nonscramblcd programming. Each 
television licensee presently has the 
obligation to provide program responses 
to the problems, needs and Interests of 
its community, Should licensees of 
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subscription stations, how^ever. continue 
to bear this programming obligation? If 
so. should wo permit STV stations to 
fulfill their public service programming 
obligations through offerings presented 
on a subscription basis and thus be 
entirely free to determine the mix of 
conventional and scrambled 
programming? 

AMJUondJ Regulatory Requirvments 

45. Section 73.642(f)(3) requires that 
STV equipment be leased and not sold 
to subscribers. Although in 1968 the 
Commission concluded that the best 
way to protect the public against the 
obsolescence of equipment or cessation 
of service at that early stage of STV 
development was to adopt the "lease" 
rule, it was noted that at some later 
stage the public interest might better be 
served by permitting both sale and 
lease. Should STV flourish and become 
a regular part of the television scene, the 
Commission stated, a continued leasing 
requirement could mean that 
subscribers would pay in continued 
rental foes more than it would cost to 
buy the decoding equipment.^ Thus, the 
public interest might demand a rule 
change. 

46. In view of the likelihood of STV 
succeeding coupled with the 
Commission's initial statement more 
than a decade ago in regard to revisiting 
the lease question, wc raised as a matter 
for inquiry in the first Notice the issue of 
whether the Commission should allow 
some type of decoder purchase option. 
Half of the comments addressing the 
question opposed a purchase provision 
while half were in favor of a rule 
allowing subscribers to lease or 
purchase decoders at their option. 
Proponents assert that the sale of 
defX)ders could result in lower overall 
costs for STV services and thereby 
assist in making this relatively new 
service viable. Further, if there is any 
risk, commenters submit, the risk would 
be a voluntary one in that the option of 
purchase would belong to the 
subscriber. Noting that the decoder is 
part receiver, part billing mechanism 
and part security device, however, 
opponents contend that allowing its 
purchase could result in the melanism 
being tampered with to circumvent 
billing and otherwise affect the working 
of the system. Therefore, these parties 
recommend that an STV company be 
given the continued right to remove the 
decoder from the subscriber's home if 
hc/she is no longer willing to pay for the 
programs. 
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47. Recent developments in the STV 
sphere specifically and subscription 
scr\ices generally, as well as responses 
to the inquiry, indicate that the rule 
allowing only leasing of STV decoder 
equipment should be relaxed. Since 
other pay technologies, such as cable 
are ofl^ered on a lease or purchase basis 
(the option belonging to the system's 
owner), why not STV? Sl’V's significant 
growth should obviate any concern 
regarding the immediate demise of this 
ser\ice. Moreover, the subscriber is 
adversely affected if the accumulated 
reqtal fees exceed the initial purchase 
price, which is usually the case. Also, 
the sale of decoder equipment, by 
providing working capital early in an 
operation's existence, will assist 
licensees in commencing and securely 
establishing their subscription 
operations. For these reasons, we arc 
proposing to allow the purchase or leiise 
of decoders. Although some commenting 
parties suggested a subscriber rather 
than licensee option in this regard, we 
believe the latter is preferable. In order 
to explore this subject further, we invite 
commenters to address the following 
questions. Is there any reason why the 
STV operator should not have the option 
of deciding whether it is in the station's 
best interest to sell and/or lease 
decoders? Could the Commission allow 
the STV operator this flexibility without 
adversely affecting the public intelt^8l? 
What benefit, if any. could result from 
the subscriber having the option? 

48. Another matter to be addressed in 
the context of our discussion on 
subscriber purchase of decoder 
equipment is whether the Commission 
should concern itself with the alleged 
equipment security problem. Is this not a 
business matter more properly the 
concern of the STV operator? 
Furthermore, is equipment security a 
significant impediment to allowing the 
purchase of decoders? If so, would not a 
licensee option rather than subscriber 
option to lease or purchase solve the 
difficulty? Finally, what con or should 
STV operators or the Commission do to 
alleviate any difficulty that may arise 
about the security of equipment when 
the STV service arrangement no longer 
exists? Oy submitting their views on 
these questions as well as offering any 
other pertinent comments, such as those 
on the state of the art, the parties will 
assist the Commission in making its 
final determination whether to allow 
subscriber purchase and/or lease of 
STV decoders and whether any rule is 
necessary to effectuate any changes 
adopted in this regard. 

49. Applicants for STV authority are 
also obliged to state the methods used to 
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iiscertain the needs and interests of the 
community with regard specifically to 
their STV programming. Applicants are 
also required to indicate how the 
proposed STV programming will fulfill 
those needs and interests.When 
estaldishing the basis for nationwide 
STV service, the Commission indicated 
that a substantial amount of STV 
programming well might consist of 
feature films and sports with lesstrr 
amounts of STV programming offering 
oponi. ballet or theater presentations. 
Therefore, ascertainment of the 
aimmunity's needs and interests 
regarding STV programming is a search 
principally directed at the sports and 
entertainment needs of a community. 

50. Now that we have had the 
opportunity to observe a numlier of S'fV 
services in operatioa. we believe that 
ascertaining the community's S'I*V 
interest can be more than adcH|uately 
accomplished by the operation of the 
marketplace. It seems evident that 
consumers subscribe only to those pay 
television systems offering programs 
meeting their STV interests. It is clearly 
in the operator's best interest to fashion 
station offerings to meet those nee<ls. 
Ibcsc arc preliminary views to which 
we invito comments. Further, it should 
l>e noted that STV subscribers not only 
can directly express a program 
prcFerenco but also can indicate the 
intensity of that program preference by 
the amount and method of payment. 
Since a formalized Commission 
requirement appears unnecessary, wf> 
propose to eliminate the STV 
ascertainment study.^ 

51. A number of other application 
requirements are Imposed on applicants 
for STV authorization.^These comprise 
the submission of information detailing 
minutely the method of SIAT operation, 
the pmgramming offered, the financial 
structure of both the applicant and the 
frunrJiise holder and the tj^K? of 
t<^.hnical equipment to be used. 
Depiending on the resolution of various 
issues raised In this f^oO'ce, many 
informational requests presently made 
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of SW applicants may no longer be 
nitcessary. If particular data prove to 
serv'e no puiposct. applicants will not Im* 
required to provide it and so will be 
informed. 

Tcchnica! Standards 

52. Before concluding this Notiao, 
there is an additional point to be raksed 
for consideration, the failure of 
O^mmission "approved" STV technical 
systems to comply with present 
television technical standards. The 
numerous technical standards for 
television may be divided for discussion 
into two related categories. The first set 
of standards reflects the degree to which 
stations may Interfere with each other. 
The second set of standards reflects the 
desirability for receivers to extract a 
minimum consistent quality level of 
visual and aural program from any 
particular station with a minimum of 
adjustment. Commission advance 
approval for STV technical systems ha.s 
heretofore examined compliance only 
with the first set of standards. At the 
time an ST^ authorization is granted, 
compliance with the second set of 
standards Is examined. It has been 
found that the present operating STV 
systems do not comply with some 
standards to var>ing degrees. The 
specific areas of noncompliance are 
largely in the audio performance area 
while the system w operating In a 
scrambled mode.** STV signals exhildt 
cither more noise than conv'entional 
signals or reduced frequency response 
or have both of these difficulties.** 

53, Because of the failure of STV 
technical systems to comply with 
present television technical standards, 
no STV station has been issued an 
authorization. Instead, STV operations 
initially wi^rc conducted pursuant to 
special temporary authorizations 
("STA's").** which had to be rcnewc<l 
every 90 days, and presently are 
conducted under program test authority 
("PTA’s").*® Since these procedures arc 
neither administratively efficient nor 
certain, wc are proposing alternative 
solutions. A number of options are 
available and w'e in\ite discussion of all 
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of them as presented in the following 
paragraphs. Additionally, w'c invite any 
other relevant suggestions commentors 
may wish to make. 

54- The first option we propose is to 
allow all STV stations to be at variance 
with the second set of standards; that is. 
waiving compliance with those 
standafds which require receivers to 
provide a consistent quality level of 
visual and aural program with a 
minimum of adjustment Also to be 
considered is whether waiver should be 
for an mdefmilc or definite period of 
lime. A key question wc wish to raise in 
regard to this option is whether the 
marketplace will best govern the 
standards issue. What are the incentives 
for system development if we allow 
waiver of present technical 
rcquin>ment87 Will consumer demand 
assure sufficient development? If high 
lof'Jinical quality Is essential lo STV 
becoming a permanent offering to the 
public and is economically efficient it 
would seem that such quality would 
result without government regulation. 
However, comments are sought on this 
opinion. 

55. Another point to be considered is 
whether some STV subscribers arc more 
interested in lower monthly costs than 
signals of optimum technical quality if 
such a trade-off exists. Again, it winild 
appear that consumers acting through 
the marketplace could best determine to 
what degree such a trade-off should 
occur. We also invite discussion by 
commenters on efforts presently being 
made by STV entrepreneurs to comply 
with the Commission's technical 
r<»quircmonts. Is it likely that STV 
systems can comply with these 
standards in the near future? If so. when 
and at what cost? Further, oonunenting 
parties should address the question of 
whttthcr govemroent intervention in this 
area would serv'c the public interest 
and, if so. how? 

56. The second option in remedying 
the current procedural impasse is to 
establish goats and timetables for 
compliance with all technical standards. 
Is such a proposal possible and w'ould it 
fairly treat new entrants lo the STV 
sphere? Also, we ask whether strict 
compliance is possible for all STV 
systems in the same time frame. 

57. The third option relating to 
technical standards is to require all STV 
operations to meet the present tcchnicnl 
standards in each new market that is 
entered. This proposal once again raises 
the question of fair treatment to new* 
STV operators since existing operations 
would be "grandfathered." Further, 
would this not have a chilling effect on 
the continued development of STV us 
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well ns upsetting the competitive 
balance that now exists? 

Petition for Consolidation 

58. One matter which can be resolved 
at this point in the proceeding is a 
petition filed on March 2,1981. by the 
Subscription Television Association, to 
consolidate issues in Docket No. 21502, 
BC Docket No. 78-253 and Gen. Docket 
No. 80-603 which involve or relate to 
SIV serv ice. These proceedings concern 
amending various rules governing the 
STV service, proposing rules to establish 
a new low power television service and 
an inquiry into developing policy for 
direct broadcast satellites, respectively. 
In view of our belief that the questions 
rt^arding subscription functions of low 
power facilities and direct broadcast 
satellite services are best studied in the 
context of those particular proceedings, 
we are denying the petition to 
consolidate issues. We also note that 
there is thorough inter-office as well as 
inter-disciplinary discussion whether 
the pay services involved arc 
categorized as broadcasting, or for that 
matter, as common carrier, cable or 
private radio.** There is also 
coordination with all interested agency 
personnel in evaluating the impact and 
consistency of the action to be taken. 

59. Regulatory Flexibility Act—Initial 

Analysis , 

I. Reason for Action: 

The historical development of STV 
has reached a point at which it is 
reasonable to examine the basic tenants 
of the Commis8ion*s regulations of the 
service. That examination will consider 
the continued need for rules which 
appear to have restricted STV service, 
lihc rule changes proposed hen?in seek 
<0 place STV in its proptfr role in the 
overall communications system with the 
minimum of federal government 
intervention. 

II. The Objective: 

The proposed rules will reduce the 
degree of government restrictions on 
StV service, thereby permitting the 
natural expansion of the industry* to the 
bitnefit of the public They would permit 
additionol STV authorizations in 
additional television markets with 
reduced administrative and operating 
refitrictions. 


A mnllrr of conerm to thr ComnUMlon STV** 
ttutioct (il*adv«nljis« with MDS and cubtr from • 
rnrdatory p^rsprclH*®. A to be cnnsidrml 

whirtb<»r removal at orlfl allow STV to 

rcotii some doteroo of piirit> with thoM* other two 
p»y ftcrvtcr*. 


III. Legal Basis: 

Authority to consider the proposed 
rules is contained in sections 4(i). 301. 
303 and 308 of the Communications Act 
of 1934. as amended. 

IV. Description of Potential Impact and 
Number of Small Entities Affected: 

By opening up STV service in markets 
with less than four operating television 
stations the proposed rules would 
permit such operations In .smaller 
markets. The number of STV operations 
would also increase, and the proposal 
would eliminate many regulatory 
limitations on such operators. In general, 
the impact of the proposed rules would 
open up opportunities for small entities 
and reduce burdens imposed upon them. 
The number of small entities affected 
could be substantial. 

V. Record Keeping and Other 
Compliance Requirements: 

The proposal would Impose no new 
record keeping burdens, and would 
generally reduce the need for records 
and other compliance requirements. 

VI. Federal Rules Which Overlap. 
Duplicate or Conflict with these Rules: 

None. 

VII. Any Significant Allemativc» 
Minimizing Impact on Small Entities and 
Consistent with Stated Objectives: 

The Further Notice of Proposed Rule 
Making considers various alternatives 
which w'ould be consistent with the 
stated objectives and indicates the 
Commission's desire to adopt the least 
burdensome course. 

VTIl. Conclusion: 

The rule changes proposcnl herein 
would have a positive impact on 
entities. large and small, by eliminating 
unnecessary restrictions on the 
operation of STV stations and 
increasing the opportunities for STV 
stations, thereby increasing the program 
choices available to the public. 

Filing Responses to This .Notice 

60. For purposes of this non-reslricled 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a Public Notice is 
issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting or 
until a final Order disposing of the 
matter is adopted by the Commission, 
whichever is earlier. In general, an ex 
parte presentation is any written or oral 
communication (other than formal 


wTitten comments/pleadings and forma) 
oral arguments) between a person 
ourside the Commission and a 
Commissioner or a member of the 
Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parity 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation: on the day of oral 
presentation, that written summary^ must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the ora) presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. Sec generally. § 1.1231 of the 
Commission's Rules. 47 CFR 1.1231. 

61. This Further Notice of Proposed 
Rule Making is issued pursuant to 
authority contained in Sections 4(i) and 
303 of the Communicabons Act of 1934. 
as amended. Interested parties may file 
comments on or before December 21, 
1981, and reply comments on or before 
january 5.1982. All relevant and timely 
comments filed in response to this 
Notice will be considered by the 
Commission. In accordance with the 
provisions of Section 1.419 of the 
Commission's Rules, an original and five 
copies of all comments, replies, briefs 
and other documents Hied in this 
proceeding shall be furnished the 
Commission. Further, members of the 
general public who wish to participate 
informally in the proceeding may submit 
one copy of their comments, specifying 
the do^ct number in the hearing. In 
reaching its decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided that such 
information or a writing indicating the 
nature and source of such information is 
placed in the public file, and provided 
that the fact of the Commission's 
reliance on such information is noted in 
the Report and Order. 

62. As to the request to consolidate 
issues filed on March 2,1981, on behalf 
of the Subscription Television 
Association, it is ordered. That that 
petition is denied. 

63. All filings made in this proceeding 
will be available for examination by 
interested parties during regular 
business hours in the Commission's 
Public Reference Room at Its 
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hiSidqnartprH. 1919 M Sirpot. N\V.. 
WiiRhin^lon. D.C 20554. 

m. For further informHliciii concerning 
lliiR procrifding, contact Friuta Upper! 
'rhydeii. Droadcast Bureau. (202) (i32- 
"792, Scott W. Roberts, BroadenRt 
Bun*«iu. (202) li32-6302, and Tcri 
Fn^undlich. Broadcast Bureau. (202) 632- 
6302. 

(Sin'S I. 303, 48 Stal„ u» anii»ndi?d, 10t4V 1082; 
47 lI.aC 154, 303) 

Fedi'nil Comniuniciitions (^onifnisaton. 

William |. Tricarico. 

S4'i.rt*titry. 

Ajipondix A 

Staff St ittiy of the Effect on 

Coni ontiona! Television of Relaxing the 

"X^oniplewent of Four** Rule 

1. While eliminating the "complement 
of four** threshold would open 
additional markets to STV operation. It 
does not necessarily follow that STV 
would actually become operational in 
all of those markets. In order to study 
the likelihood of S1*V becoming 
opifrational In additional markets if the 
threshold of four were reduced or 
eliminated, it is necessary to briefly 
disctiss the decision process of a pay 
television o|>erator. Because pay 
television hi all Its forms is a highly 
contpicrx ti?chnology composed of many 
parts, there are numerous factors to 
coiiKider in deriding whether and how to 
opirrattf a pay television system. As 
diH4.ussod in the Further Notice, STV Is 
only mil* means of delivery; In most 
mnrkid.H cable and MI>S can also be 
considered as options. Each pay 
television deliver)’ system has unique 
advantages and disadvantages and a 
com|>44rison of these factors should bo 
made In determining which system 
would bi* the best choice for delivering 
what is e,Hsentially identical pay 
piogramming.' Of equal significance (on 
an (KXinomic basis), pay television may 
not be preferred to conventional 
bn>adca8ting. 

Comparing Alternative Pay Systems 
in\’t*stintmt Costs 

2, While the most appropriate 
comparative analysis of all three 
Ker\4r.eR. S'fV. MDS and cable, 
considers the additional cost of adding 
one more idiannel to a market under 
each deliver)* system, it is difficult to 
M*gment the costs in that manner since a 
cnbli? television system offers multh 
channel capacity, one or more of which 
may Iw a p^iy service. However, a pro¬ 
rated figure of the cost of cable for one 


* A» in ihu Further Notice, pay 

prvsrammitis iorJiackii Midi unices at uneilaiNJ 
nuivirii. tpnrlt mid spfN;UU. 


channel can be compared to tU? cost of 
one channel on STV or MDS. 

3. The investment involved in 
building and operating a cable system 
has many parts. Construction costs var)* 
depending upon such factors as the 
array of services provldcHl, the number 
of miles of cable to be laid, whirthor the 
system must be constructed 
underground and the cost of drop-lines 
and subscriber terminals. Operating 
costs for a cable system depend on the 
size of the plant and the array of 
services offered. Additionally, the costs 
involved in obtaining a franchise must 
he included. 

4. STV start-up exj>en84?s am be 
viewed from two perspectives, the 
capital expenditures in operating a pay 
facility where a new station is involved 
and operating on an existing station. If 
there is an existing station, the operator 
can Ignore the initial fixed investment 
aspect and simply choose how and 
whether to operate. The cost of a new 
full-service television station equipped 
for STV activities is generally around 
$2,666,000 ($1,666,000 for facilities and 
$1,200,000 for STV-related costs).' 
Therefore, the cost of adding a pay < 
service to an existing operation is about 
$1.2 million.’ 

5. MDS apparently ha.s the lowest 
initial capital investment with a station 
costing about $500,000. * One large 
difference betwen STV and MDS 
operation is the cost of leasing time. 
MDS costs $27 per hour compared with 
$400 per hour on an STV station.’ 

6. STV generally takes about 18 to 20 
months to show positive profits in most 
markets.^These figures compare with a 
breakeven point of about 25 months for 
MDS and 43 months for cable.’'The fact 
that an MDS signal reac:hes a smaller 
market accounts for a longer period of 
lime for MDS to achieve the breakeven 
point. Cable requires a higher capital 
investment than does either STV or 
MDS. therefore 43 months are nc^eded 


* P«ul K.’isan Pay TV S«mT^u*r. 

April 4, nrs: }unc 1ft, ISTft: Fcbruiiry 7. ISSU ThU 
figurt* U the «vi*r«ise of djitii Mibniltlcii for »Uitioo 
oonts m 7 applicarions for STV aulhoriziitlnn ;ind 
the HVfTftiDr of SIV cool estimate* filed in 12 
applicjitlofu for SIV authoriuUoci. 

*ki Actually, the range of coau for STV 
operation exclusive of facllitsea wn* rrpor t«*d lo Im* 
betiveim Sl2Su000 and $2.9 million. 

•Kriatrn Clen. Rrport on Sfu/tipoint Dit/trffnrtioti 
Srrvfcyr, pntparmt for the Network Inquiry SpiM:iot 
Staff. FC.C, November 19?S, p 10ft 
• ' M. Of course, the covemge of these two of 

stallona is quite different since NtDS U it much 
lower power operation on a higher frequency. This 
difference, among others, explains why these 
numbers arv so ilivergont. 

^ Telex if ion Hotho.\gti. )anuar>’ 12. IMSI. p. 113 
Paul Kagan .Asaodafes, hfulhcaft May 30. 19711, pL 
1 . 

* Paul Kagan Aaaorlates. Mutticoft, May 30L 1P7S. 
pi. 


for a cabhf system lo break even. A cash 
flow breakeven point for MDS has been 
estimated lo be between 4000 and 8000 
subscribers as compared to between 
25,000 and 40.000 for STV.* Penetration 
levels would generally be lower for SW 
and MDS in roarket.n with significant 
cable penetration. For example, if cable 
had penetrated 80% of a market. S1*V 
would have lo sell 25% of the remaining 
20% of a cabled market to obtain even a 
5% penetration level.• 

Subscriber fees and service 

7. Subscriber fees and services also 
can lx? compared for pay operations. 
While .MDS and STV offer only one 
channel each, cable usually offers 
clearer reception of several fringe over- 
the-nir channels, a number of imported 
distant over-the-alr channels, one or 
nu>re pay channels, and. in some cases, 
non-entertainment services such as 
home security, consumer information 
services and data transfer services. 
Cable offers this package of services at 
a lower price than the cost of one STV 
channel and only at a slightly higher 
price than MDS. Basic cable subscribers 
pay an average of $7.37 for numerous 
channels *®and an additional $8.75 for 
one-channel pay service. “This $16.12 
compares with an average of $13.99 for 
one-channel MDS pay service and an 
aviTiigc of $19.95 for one-channel STV 
pay serx’ice. 

8. As a result of its lower cost of 
providing a channel it appears that in 
head to head competition cable is likely 
lo prevail over alternative pay 
systems,”STV*8 greatest competitive 
advantage over cable is the speed with 
w'hich it con enter and penetrate a 
market. However, it has only single 
channel capacity and suffers some 
transmission problems. MDS has the 
most limited signal range and the 
greatest reception problems because it 
depends on line-of-sight transmission. 


* Rcffiiirkji of Arilmr Lipp«r. Chairman of 
Microband. Mu/ticoft, May 30l 1979, p. 1. Poy TV 
NnsfhHtvrr April 19.1979. p. 1. Il«fnaj4ca of l^rk 
Foiit«.*f. Pmaldenl of Microbhand. Mattichannet Netx'f, 
April 27.1981. p, 11 

• Kiialeti Report on Suhsenption Trteyifwn. 

prvparvil for thr Nvtwork Inquiry Spodnl Staff. 

F C C. OcIoUt. 1979. p. 101. 

^Cabtv tv Financiot Report, F.CC, D«c«nb«?r 
2a 1080 

** AfttS OatiitHMyk, )unc 30 1980 p. 80 

”/ti 

“ Knatm Gim. Report on Sobfcription Tefeeison, 
pr«*par«xi fur ihit Notwork Inquiry Spodal Stuff. 
FZIC, October. 1979, p. 8. alio. Sahfcription 
Tvhxfnion: Hiftory. Current Status, and Economic 
f*rop»ctionf, peepured for the National Aofociation 
of Bnmdcostera by Communicatioas Reoenreh 
Centi*r. ApnL 1900. p. 145. ’’Beenuae of (the) 
advantage* of cable. uU major STV inleretU... ore 
leery of mtcring markets \ehere the cable 
prnHrniUni is high *’ 











Federal Register / Vol. 46. No. 224 / Friday, November 20. 1981 / Proposed Rules 


57089 


Thus, it would take several MDS 
systems with simultaneous transmission 
to attain the some coverage as cable or 
STV. Therefore, unless they can find 
some means of overcoming their 
competitive disadvantages both MDS 
and STV would apparently lose out to 
cable in the long run since they offer 
only one channel at a price that 
generally exceeds the price of cable's 
myriad of services which include a pay 
channel. 

Comparing STV with Conventional 
Operation 

9. Having already set forth the 
disadvantage under which STV operates 
in head-to-head competition with cable, 
we now attempt to analyze the extent to 
which conventional service might be 
lost as a result of eliminating or relaxing 
the "complement of four*’ rule. The 
approach used in our analysis is bas4rd 
on a comparison of how much a 
household is worth to operators of 
conventional stations versus the value 
of a household to STV' operators. 
Presumably where one mode of 
operation is more proHtable than the 
other, the operator of a station would 
choose to operate in that mode. In our 
analysis, loss of conventional service 
would be expected to occur where a 
conventional station operator thought 
that STV operatign would be the more 
profitable mode of operation. l*he value 
of a household to a canventlaiial 
operator is determined by dividing the 
total national television advertising 
expenditures for 1978. $8.058 ..t million.“ 
by the total number of television 
households. 73.901 WO.** to arrive at an 
average expenditure by advertisers of 
$109.04 per television household. Our 
analysis considers this national average 
as the value of a household in any given 
market to a conventional broadcaster. 
Aihough the additional revenue or profit 
for station would be preferable to 
this average figure, we still think that 
the use of an average would not 
substantially affect the results of the 
study. 

10. On the other hand, the value of a 


"Implkril in Ihi# »• ihi» ftusiiimpilon thnt 

tSu f»sU lay cunwmion,*) TV and SIV 
opcfutw* are wentUUy rtjual. Cans«<|upntty . 
comparing rv\tfOU4»s of ib« Iho aJicnuitivra 
torrHafr* with a dirrct proftlaibility comporUon. 
Thi« Nvoold se^m lo ba a asmmtpUon 

%lnot fhrre air Iranaactkin rmlii aaaocwifrd with 
iJTV uporalton not aiaoriaied with com rniional 
oprmtion and tbua STV prufitabiHty k prohnbly 
uvrrratimatad 

T\' Broodi ait Mi/o—1976. K.C.C . 

July JO. 1979 

* tUl^nfBO TeffvttUon wxi Bcstktuns 

CviiA*. Arbiiron Company Chiiugo. IHmoi^ lOiWk 


household to an STV operator is 
determined by using a different 
approach. Since su^cient information 
about demand for STV is lacking, we 
use demand for pay cable 8er\*ices as a 
proxy. We feel that by using demand for 
pay cable services, we will reach the 
outer limits of STV demand and. in fact, 
probably overstate STV demand.'^ 

11. The value of a household to cable 
(as a proxy for STV) is derived from a 
census of the industry as of December 
31,197a** The systems surveyed by this 
census include only those systems writh 
pay cable and. therefore, do not cover 
the entire industry, but rather a very 
significant sub-sample. The summary 
figures show aggregate annual cable 
revenues of $1,138,308,000 ($68,238,445 
per month) for the basic cable charge 
end $26,620,555 per month for pay cable) 
and 18.338.312 homes passed by these 
systems. Thus, the annual average 
revenue per household passed for both 
basic and pay cable services is $62.07.** 
The homes passed measure is used 
since it comprises the maximum 
potential market that can be exploited 
by an existing cable s>^tem. 

12. At this point the basic 
presumption comes into play that, in 
head-to-head competition between a 
pay cable channel and an ST\' hook-up. 
the pay cable operator can underprice 
the STV operator as a result of his cost 
advantages. Thus, even if a household is 
only passed by cable rather than 
actually book^-up), it cannot be lured 
to STV due to STV's relatively higher 
price. In light of the above numbers, 
then, the STV demand for television 
time will not exceed $62.07 multipled by 
the ratio of homes not passed by cable 
to the total television households in a 
market. 

13. For example, if there were no 
cable in a given market, an STV 
operator could expect to receive 
approximately the entire $62,07 per 
household. However, if 10% of the 
market were passed by cable, only 90% 
of this amount or $55.86 per household 
would accrue to the STV operator. 


\N> believe ihlf STV drmiknd 

bec4ittM con»umer» wlU genet ally chooee » 
njV’Tuid of »erwicet at lower cost veraua erne «erv (cc 
from STV fwbere pay cable and STV compefe). 
Therefore ST\''a poiential meHiiet It limited U> thote 
bouteholds that are nd passed by cable, a number 
that it rapidly shrinking 

"ISiul Kftgnn Aasooates. Pay TV Census. 
December 31.107^ 

“The simple divitioii of total rrvenuet b> the 
number of houaoholdt passed >*irldf this result or 
ST136 3(WX»0 -19^30312=S62.(r. See Attachment 
I for comment on how the cable proxy u»<*d in the 
analysis for STV it a very eonsrrvativr figure. 


14. Having established the relative 
values of the two alternatives for a 
broadcaster ($109.04 per household for 
conventional operation, and $62.07 for 
STV operation) *. we are now able to 
estimate for markets of varying degrees 
of cable penetration and television 
allocation characteristics how many, if 
any current conventional television 
allocations would be likely to convert to 
subscription television operations if the 
complement of four rule were relaxed. 

15. One further explanation is 
necessary^ for the completion of the 
analysis. Dearly, from the comparative 
figures for conventional versus STV 
operation ($109.04 versus $62.07, 
respectively), the first station in a 
market would elect conventional 
operation. However, if a second 
station's entering the market would split 
the conventional revenues in half for 
each station (0.5 of $109.04—$54.52). the 
second station would appear at first 
glance to prefer STV operation instead. 
However, as discussed above, the 
di>gree of cable penetration directly 
bears on this decision. By a rather 
straightforward calculation, one can 
determine what cable penetration level 
is necessary to cause a station to be 
indifferent between going STV or 
becoming a conventional outlet. If that 
cable penetration level is exceeded, the 
second station will elect conventional 
operation rather than STV and vice 
versa. 

16. The financial relationship needed 
for deciding whether to operate in a 
conventional or in an STV mode is 
established In the following manner. 
That relationship combines the degree 
of cable penetration and the number of 
stations in a given market to arrive at a 
decision rule for choosing between the 
two modes. 

Let X equal percentage of homes not 
passed by cable. Then we can set up the 
equation: 


Thr ooavcniioaal bro«dc4rxt«TT doc 9 

not rrertvo the $100 per household directly. Thr* 
costs of fen ket pros'kiod by the networks und 
urh rrttstng sgondes are remo\‘od beiore reoching 
the broadcaster IrseL SimiUr services err provided 
to STV opemtofs th«i iirr borne direct!) by the SI V 
hroodcaster and timiUriy reduce the $62 per 
household used in the snelytit. Absent these 
seri lces, both the conventioosl broedeettrr end thr 
STV^ operetof must beve these servicet perforowHi 
rrgerdletf of w’hether they ere peid for directly or 
inthrrctly. Any ditsimilerflies m the propOftiom of 
the dolUr figures used for convenUoneJ end STV 
bro«idc4i»tifl|t that peyment for these services 
tnelu orking end sdi erUsuig) represent to each 
mode of operation an* compenseted for by using 
gross dollar figures fur comparing one servk.r with 
the other. In fact they ore probsUy over 
compensated for as the dlscussioo in attachmeru I 
Indkotrs. 
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fil simoi — Sft2«rr (X) 
number of number of 

convimtional STV Ht^itionn 
>(ations 

or X 510^04 1- $62,07 

numl>er of number of 

convcnhonal ST\* 
i^tations 

When X takes on a value so that the 
rixht and left-hand sides of equation (1) 
are balanced^ a potential station 
operator would be indifferent betwtfen 
S'rV' and conventional operation,*’ 

17. The left hand side of the first 
equation is the estimated per household 
revenue of a conventional station. The 
riKht hand side is the per household 
proxy for STV revenue per station times 
the percentage of homes not passed by 
cable (the universe of potential S'FV 
subscHbers). In a one-station market. X 
would have to be greater than 10(y>» to 
balance the equation.*’'Ilierefore, in 
one-station markets, the station will 
always operate in a conventional 
mode.” 

18. In two-station markets, the S109.04 
figure is divided by two.** In a market 
with tv\*o stations then, a second station 
can be one of two conventional stations 
(each getting $54.52) or can be the only 
STV operation receiving $82.07 in the 
absence of any cable. We would ^pect 
the sobond station to elect STV 
operation at zero cable penetration 
since that type of operation would 
appear to be more profitable. How ever, 
according to the formula presented, the 
Sf.H:ond station will choose conventional 
operation instead if the percentage of 
homes not passed by cable is less than 
87.8^^ (or greater than 12.2% of homes 
passed).” 

19. Figure I demonstrates in graphic 
form the number of allocations that we 
expect would operate conventionally in 
the different types of markets. It also 


X of bcMn«« noi passed by cable; 1 minus 
X ^' of Koomts passed by cable (cable penetratiofi|. 

TKc number of homes passed by cable would 
Umw to be less than xem. This is obviously not 
posMbUf. 

*' A Usi of one-station markets appears in Table I 
All laUes appear at the end of this Appendix, 

** li is assumed that comentionsl ststions share 
•-ctuatly in conventional revenue. STV stations share 
equally In STV revenue and that rev'enues for each 
mode of operation are generated independently, i.e.. 
mtrv of an STV station will not affect the revenues 
being earned by conventional stations already in 
the market. See also The Determinants of 
Trit^'tsiott Station ProfttobiUty, prepared for the 
Network Inquiry' Special Staff. F.C.C. June 1980. p 
1^-00 for ev aluation of other studies that use 
alterruitKa assumptions In exaininlnig what happens 
wben additional stations are added to a market. 
“ArithmeticalJy'; 


shows the percentage of households 
passed and not passed by cable that 
would be required for conventional 
operation to be preferred over STV 
operation. 

20. The vertical axis on the chart 
indicates dollars per household per year* 
The horizontal axis indicates the 
percentages of homes passed and of 
homes not piassed by cable. Certain 
benchmark figures are shown indicating 
the percentages of homes passed (and 
not passed) by cable that arc required to 
preserve conventional 8er\'ice in a 
market. 

21. The horizontal lines on the graph 
indicate a constant revenue per 
household per conventional station 
regardless of the degree of cable 
penetration for markets with one. two. 
three, four and five conventional 
stations. It can be noted that, in markets 
of two stations for example, the revenue 
per household per station is $54.52 (half 
that of a one conventional station 
market). 

22. The lines sloping downw*ard to the 
right Indicate the revenue pe^ household 
for an STV station which declines as the 
degree of cable penetration increases. 
The intersections of these diagonal lines 
and the horizontal lines indicate the 
cable penetation levels where station 
operators would be indifferent between 
operating in a conventional or STV 
mode. For example, at 41.4% homes 
passed by cable and three stations in a 
market, the operator of a third station 
could operate in either mode and expect 
to receive $38.34 per household. As the 
percentage of homes passed by cable 
continues to increase, the average value 
of a household to an STV operator 
decreases whereas the conventional 
operator is unaffected by the level of 
cable penetration and continues to 
receive the same amount—in this case 
$36.34. Therefore, the third station 
would operate as a conventional station 
when cable penetration (homes passed) 
exceeds 41.4%. A fourth station would 
opt for conventional operation when the 
level of homes passed by cable exceeds 
56.1%. Likewise, a fifth station would 
choose conventional operation at 64.9% 
cable penetration (homes passed). 


X, 4. »koy 

Or X'* seas. 


23. In four-or-five station markets 
where there already is an STV station 
operating, the percentage of homes 
passed by cable need only reach 12.2% 
to discourage a second STV operation. 
This is because a second STV station 
divides the $62,07 in half ($31.03) and 
with more than 12.2% of the homes 
passed by cable, the STV stations 
receive less than the $27,26 that each of 
four conventional stations would 
receive. The 12.2% number can be 
identified by the intersection of the 
second diagonal line (2 STV stations) 
and the fourth horizontal line from the 
top which indicates four conventional 
stations at $27.26. Moving to the right of 
this intersection (increasing cable 
penetration) makes conventional 
operation more attractive than STV 
operations for a station contemplating 
becoming the second STV outlet in a 
four or five station market Our analysis 
predicts that six or more outlets in a 
market will yield four conventional 
outlets even at zero cable penetration. 

24. By comparing the percentages of 
homes passed (and not passed) by cable 
in every television market to the 
benchmark cable penetration figures on 
Figure t we can identify those markets 
where there is a potential for a switch 
from conventional to subscription 
operation.” As stated earlier our 
analysis indicates that one-station 
markets would operate conventionally 
even at zero cable penetration. A list of 
those markets appears in Table 1. Two* 
station markets, listed in Table 2. all 
have sufficient cable penetration to 
discourage STV interest according to the 
analysis. Only IZ2% of the homes in a 
market need be passed by cable to yield 
conventional service on teth stations. 
All two-station markets exceed this 
figure by a wide margin. However, in 
markets with three or more operating 
stations, some switching from 
conventional to STV operation could 
occur if the complement of four were 
eliininated. 

25. Three-station markets are 
vulnerable to a possible los^ of some 
conventional service where he percent 
of homes passed by cable ta than 
41.4% of the market. If the percent of 
hvimes passed by cable exceeds 41.4%, 
conventional operation will generate 
more revenue than operating in a pay 
mode as indicated on Figxire 1. Table 3 
lists 14 markets that have three 

** A hat of all Irlrv-taion ruu kofi with cabla 
paiMHratlon fisuret appMin at Tabta S 
atUJNQ COM •TtKOt-M 
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allocations all of which arc occupied by 
operating stations. Nine of these 
markets exceed the necessary' 41.4% 
homes passed by cable that would lead 
to the continuation of present 
conventional service. An additional four 
markets are so close to the threshold of 
41.4% homes passed that a station 
assessing the prospects of converting to 
STV would be reluctant to make the 
necessiiry investment since cable would 
probably pass the additional homes by 
the time conversion to STV could be 
made, lliosc markets are Youngstown. 
Ohio: Traverse Clty* *Cadillac. Michigan; 
Charleston. West Virginia: and Bangor. 
Maine. Eliminating these markets From 
concern leaves only one market where 
one of the three stations in a three- 
allocation market might convert to STV^ 
l>ecau8e cable is relatively 
undeveloped—Sioux City. Iowa. It 
should be pointed out that prior to an 
elimination of the complement of four, a 
third station in a three-station market is 
presumably a network affiliate ancL the 
data suggests, probably operating at a 
profit.^ Although Figure 1 indicates that 
a third station will opt for STV 
operation until the percent of homes 
passed by cable exceeds 41.4%. station 
management might be quite comfortable 
with its existing revenue/profit figures.* 
I lowcvcr. if a station switches to STV in 
a market such as Sioux City. Iowa, 
enterprencurs may presume that a profit 
could still be made by activating a 
vacant channel (if available) and 
operating conventionally as an affiliate 
of the displaced network. In the Sioux 
City market, for instance, demand for an 
additional outlet could be satisfied by 
adding a UHF allocation to that area. 

2fk Still another situation is that of 
market with four allocations. Those 
markets with four allocations but with 
only three operating stations already 
have the ability to absorb an STV 
operation should the complement of four 
be eliminated. Without the complement 
of four in effect, some initial switching 
of operation could occur within a given 
market but a third conventional outlet 
would be expected to be activated on 
the otherwise vacant fourth channel. 
.\ny time log which might occur 
tietween a conventional station*8 
switching to STV operation and the 
activation of a new station should not 
be exessive. It is in those four-allocation 
markets with four stations on the air 
where the strongest possibility for 


*^87^ oi nelHori AitilOilrt rrporl profile—Table 
a rvBnxidcagt rmotKfotikito^i9T9.1r,C.C. 
Ik-cember S. lOStt 

**lt U postibU iKal betnf faced with lotins m 
• »etwori nuy inatw cocnprm«lion Uj 
it* uffUiatc to retain its cwtM in a maApt. 
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conversion of some conventional service 
to STV exists. 

27. The latter situation exists in the 
follow tng markets which have four 
allocations, four stations on the air and 
less than 56.1% of the homes passed by 
cable (the number required to yield four 
conventional services).*Those markets 
are: Rochester. New York; Chattanooga. 
Tennessee; South Bend. Indiana and 
Fort Wayne. Indiana. Since three 
conventional outlets are predicted to 
n^sult even with zero cable penetration, 
three network services should be 
forthcoming in light of the fact that 
markets with three stations ftll that 
contingent with network affiliates. 
Network service is emphasized because 
each does a large amount of original 
programming and provides unique 
national news and public affairs 
programming. 

28. Independents, on the other hand, 
currently offer little original 
programming. Most of their fare is 
Largely made up of syndicated reruns 
and older movie packages. Since S'rV 
programming includes enough first run 
material to attract paying subscriliers. it 
is from independent stations that greater 
interest in pay programming would be 
expected. This is especially true for an 
independent's prime time programming. 
In prime time (i>. 8-11 pm. eastern time) 
when independents are faced with 
original programming competition from 
the nctworl^. they usually generate their 
lowest ratings and shares of the viewing 
audience. This also appears to be the 
best time to air pay programming as 
evidenced by the fact that without 
exception, STV stations do a large 
portion of their pay programming in this 
time frame.*Therefore, the four markets 
previously identified could lose some 
conventional independent sijrvicc to 
STV op<!ration. 

29. In 8ummar>' then, we have 
identified four markets with four 
allocations and four operating stations, 
and five of 14 markets with three 
allocations and three stations on the air 
where the possibility of a loss of service 
is conceivable. After considering the 
mitigating factors delineated for each 
case, only four markets remain where 
the conditions in each market suggest a 
loss of conventional service could occur 
if the complement of four was 


** VtArirt* with four lUiocations i»ppr«r in TnbU* 

4. Thift lUt Also indud«t thosr with sllocnttom 
but Utm thiin femr operating stulKmt 

* Also, in those mArkets white esistiiiK sUitioos 
could switch from conventional to pay operntioo 
because there ore five Grade A olgnaU avAUahle. no 
network ofTtliate has elected to do so. lending 
further credence to the vuliucrAhiUty of indi'tH-ndenl 
stations switchins to pay progrumining *• opposed 
to network ofTUtnles. 


eliminated. These markets are: 

Rochester. New York; Chattanooga. 
Tennessee: South Bend. Indiana and 
Fort Wayne. Indiana. 

30. As mentioned before, it appears 
that markets with four allocations and 
four conventional stations presently on 
the air are probably the most vulnenihic 
to loss of conventional service. This 
possibility is more likely if our 
assumption that each station In a market 
shares equally the $109.04 per household 
for conventional operation is 
substantially imprecise. The $109.04 Is a 
national average figure that can vary 
depending on the size of the market and 
the numb^ of stations. Each additional 
station in a market not only may not 
share the total revenue equally but also 
may, in fact cause the total revenue 
available to be increased (see footnote 
24). To some extent this is virtually 
always the case when new firms enter a 
market. The fourth station in a four- 
station market will most likely be an 
independent An independent probably 
will not gain an equal share of revenue 
available in a four-station market 
Therefore, its expected revenue may be 
less than that assunfed in the analysis of 
$27.26 per household. By the same token, 
the share for each of the remaining 
network affiliates may be somewhat 
higher than the $2726 indicated for each 
station thereby yielding three 
conventional network services at a 
lower cable penetration rate than that 
used in the study. It would appear then 
that independent sen Ice w’ould be more 
likely affected if the monies available 
were not divided equally among all 
stations in a market How'ever, we see 
no reason to prevent independent 
stations from choosing their preferred 
mode of operation under the guise of 
protecting the public from loss of 
conventional "free" service if that ver>’ 
same public reveals a desire for STV 
programming. 

31. Similarly, our $62.07 per 
household cable proxy for STV is 
subject to a band of uncertainty. For this 
reason we have done a sensitivity study 
to determine the effect of variance in 
this number. We assumed a 25% error in 
this figure which would have favored 
STV service. An analysis of its effects 
are contained in Attachment 2. In 
summary, with a 25% error in the STV 
figure, an additional 12 markets are 
identified for possible loss of 
convmtional service. Ten of those 
markets have circumstances that reduce 
the probability of loss of conventional 
service. Thus, only two additional 
markets show a strong possibility of 
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convcntionul ser\’ice loss. All of these 
markets are identified in Attachment 2.'* 


** Data Qicd tot thi« thMly was iHe moct rreent 
i ompiate ckila when this »tady W4f Iftltialcd. 
CW^ins pocltona of thia atudy with 1900 data 
reveals that dollar per houtehold for conventional 
Itroadcttitiog w^nt from the 1978 figure of $100 to 
$1)3 in 19mL Llluiwise onr cable proxy Tigtirv 
inmiHiaed from $02 to $81 per houiehold passed. 
Hugging the newer rigiires into ovr formula (pern 18) 
reveals that the cable penetration benchmark 
Hgures (Figure 1) that indicate where conventional 
service la assured over STV service in different 
types of rearhets increase only slightly. Since we 
know cable penetration (homes passed) is s number 
lhat continocs to grow, it is highly likely that cable 
pttnetruHon in all markrts has increased sufficiently 
to offset the minor increases In the benchmark 
)M;nstr«tion Hgures, Ihus no markets other than 
those previfNisly klentiflod in this analysis would be 
predicted to lose conventional service. 
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ctihh 
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15.500 

13.665 

t 

701 

1 

I 4014 

955jWO 

211506 

545 

174294 

59^500 

50.495 

k 002 

33.404 

120.500 

120600 

[ >00 0 0 

75.400 

44.775 

504 

1 94.624 

165.200 

46.527 

240 1 142579 

904.100 

75.195 

201 

; 227005 

53.900 

46L1S4 

( 009 

1 0146 

42.700 

25505 

001 

13601 

472.000 

254555 

i 53,7 

216011 

55.500 

90535 

[ 51.2 

29004 

320.000 

75521 

240 

249.075 

957.000 

120914 

910 

271266 

195.000 

40095 

{ ao 

150001 

504.500 

171.750 

[ 940 

- • 933010 

95.000 

I9L209 
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1 10751 

490500 

262524 

, OOS 

1 146.470 

91J00 

tZ042 

1 97.9 
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24200 
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115570 
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20154 
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125.900 
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55 

125232 
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20656 
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47245 
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100.166 

35.100 

31537 
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9069 
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127.471 
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104522 
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53305 
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432 
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47S300 1 

1 127.620 
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75 
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j 
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1 
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506 

2I1J00 1 
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23544700 

•71565 
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• 0 
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»2 
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1 46522 
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1 103507 

309 
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1 40700 
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Table 5.—Telev»sion MARK£7S-<k)n(iniied 
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Rcahniorid 
RoiftnoL»-l iffichoug 
Roch#ftMr. NY . 
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1 C7 -B j 

MHnol 
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1 ^ 

361.600 

71046 

1 

16 7 
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316.300 

154532 

46 4 ! 
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323.200 

1 S4.747 

200 1 
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132J00 j 

1 43.656 
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144.260 
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#16^ 
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29067 
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70 1 
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1 132.436 
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21.0fM 

66600 i 
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i ^ 

423.600 1 

1 76015 
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145405 

32.600 1 

25057 
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! 7543 

406.700 1 

I 51.162 

120 1 

1 355546 

624.500 

461J673 
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1 U3427 

1,671.000 

1,306.154 

700 1 

1 561546 

160.900 

190000 

100O 


I52JW> 

77520 

509 ^ 

' 74,660 

662.500 1 

1 465.760 

563 

1 355.740 

17-300 

10.161 

507 1 
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360 JOO I 

1 156060 
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202510 

144,600 1 

»072 

131 

124529 

201000 

7Z606 

352 

119531 

266000 

120.645 j 

446 

140555 

262^ 1 

1 150.536 1 

565 

122.791 

216.400 

60.792 1 

1 455 

116.609 

234.200 1 

1 29.092 

120 

206.100 

266000 

150076 

52.0 

130.722 

311000 : 

100.553 

51 5 

151547 

124000: 

60.656 

561 

54542 

676000 

364538 

416 

511562 

100200 

70036 

436 

06561 

361.400 

210.106 

575 

*02532 

134.000 

70064 

525 

03.706 

146000 

50026 

367 

06.674 

202.100 I 

i 30.635 

136 

152.465 

367000 , 

179.736 

452 

216.052 

36.500 1 

32076 

61 7 

•7522 

34.700 

22.630 

656 

11570 

66.400 j 

j 50,606 

666 

26.715 

131000 1 

1 62076 

703 

36522 

16.100 

16.100 

1000 

0 

176.700 1 

1 156.676 ' 

664 

20521 

1063.600 j 

i 213,061 1 

156 

1.160516 

75.700 ; 

40.460 J 

S28 

96520 

134.100 ; 

4Z560 ’ 

315 

01,520 

244.300 , 

1 194,756 1 

1 767 

40544 

1S6JBOO 

106.127 i 

666 

47573 

363000 

141.613 : 

362 

251557 

160,000 

77,065 

462 

02505 

455.100 1 

1 365.436 ] 


06.654 

13SOOO 

135000 ^ 

' 100O 

0 

140500; 

64026 ^ 

566| 

56.472 

251.100 1 

1 100050 1 

[ 400 1 

1 IS0.7S0 

27700 

2f.042 1 

1 796 
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\ttai hmont 1.—Uiw of Cabli* * l*roiit\ 

I. An PKaminiition of 6ii* cnhle f1];;urr of 
S<i2.07, which waft uaott a» ji proYv fof S'l’V, 
fh«l wo prolNihty ovorenfimiilc by a 
I onsiderabli; margin whnl Iho STV station 
cnn »<;1uutly oxpoct to onrn |K*r hniiaohiiUI 
(KiNsod Tho resulti of lhi» closo »cnitlny *hrd 
further doutit on tho pn>h*clionK of actual 
cmivrnlional »cr\ ido kuse* to 5?*rV In various 
m«irkot«. 

2 As of IhrcffmtKtr 31. Itra, thoro wont 
t*16-&42 <3ibli7 subscHbiffs amonjt 11I,XML312 
hiKiMhcikls that wore pasM'd by aibir 
'lystiifiMl with piiy channolfsb'iliorffon^ 

SI.2*V of the hoiisoholiis pasAod arc* 
^ulrsc4ibcfa.*ln a hypothrtlcal mariot of 
25BJ1CIO TV hcHiS4.*holds. atl p;*e.m.hI by cabti*. 


tCiijtiin A*iMK;tiii«*a. i\/} t V* 
fWmbet 31. ItTIt 

9.nikM2 1fl.33IL313 -511 


wi* isoukf expect 12S.OOO houHehoUls to be 
ratilr sotiscrilM^rs flSO.QOO X 

3. Tolitl calde rrvcnumt B^^rvcruted per 
month b>* •y'stems with pay scrivoc equals 
($fie>21H.44!> for ImsIc cable phts $2B.AiaS55 
for ttddllkNUil pay r^ibln services) 
$(M.tt59XX)U.* Dividing this bgiiros by: 

9,39tXfU2 aible subscnliers reveals an 
average of $10i)B per month per sutisniticr. In 
the hypothetical marhef clrscrfl>ed earlier, 
120.000 cable subscribars would pay an 
average of SIOjQO per month totulmg 
$1,291,520 per month. Ihvtdiiig this latter 
figure by 250.000 homes passed (the 
maximum extent of the market) rmrulls in 
$5.17 in rexcfuie for each household pasiM'cL* 

4. In that luime market of 250X100 television 


*l*n«l kug^in AMoriotm- A#y TV Crtuiu.x. 
I>^mlier31.1070. 

* LKv Idinii our proxy uf SfCXT b> 12 muntkx fllM> 
rrmtHs in S5.17 p»-r hnuxrhold /juksm/ iter numlh 


households and rvro cable penetratiofi, an 
STV station can expect to have « ION', 
penelrutlon rale ^or about 25.000 
sulwicribcfs—the breakeven point for fTIV.* 
Since the average chiirge to an fTfV 
suliscriber is uk^ut $20 per month, this 
ptYrticular market will generate about 
$500,000 per memth in STV revenui*s (25.000 
subfu:nbers times $20). Dividing this $500,000 
in the STV revenue by the 250,000 television 
households (loU) hetmes passed) ^ reveals 
tluit only two doUurs accrues to STV for each 
hiMisehcdd passed as opposed to'the $5.17 
assumiKl for liable in t)>e analysis. Tberefotx*. 
the cable figure used in oor study (Appendix 
A) prolaibly overstates the actual revenue 
that an STV operator can expt'cl from a 
household passed by ul>out 150V 

AltarJunent Z. —S€snsitK*ily Study 

1. In order to determine how sensitive our 
c:or>dusions were to tlie estimate of STV 
revimues per station, we considered the 
unlikely |io6sibiUty (hat there was a 25% error 
In our cable proxy for STV revenue. The 
SKiZOT was increased by 25% to $77.59 which 
would make S*rV operation much more 
attractive when comp^ircd to the $109.01 
which could be earned from conventional 
otKrntion. Figure II shows the shift of thi* 

STV lines and the indicatml cable 
ptmetnition benchmarks that denote where 
one mode of operation is more attractiv*e than 
nnothcf. With the assumption of gnraler STV 
revenue |>otenlial, onr>slali<Ki markets will 
still opcTiitc convertlionnlly even at zen> 
ctible p4?nelrutlon (100% homes not passofl). 
Two-station markets will also have 
ixvnventional operation on both stathms once 
29.7% of the homes in the market are passed 
by calile (70JI% not paused). As can be sei*n 
in Table 2 all twi>staHon marketscxcced 
this cable pcnelralion figure. Four-allocniion 
markets would now need 94.9% homes 
p«tssed to yield conventional .service (up from 
.50%), Those markets thiit might be affectefl 
and thus come undf*r dosor scrutiny are 
l\H>rin. Illinois: lluntsville-Decxitur. Alabama: 
Austin. Texas: l4iblK>ck. Texas and Fori 
Smith. Arkansas. All of these markets have 
three of their four aUr>cationf on the air. 
Should the fourth be activated as a result of 
STV operation, there would be a net gain of 
service and no loss would occur, 7110 three 
slaliofvi on the air in each market would bir 
expected to stay in a conventional mode 
liecausc all of these markets excised the 532% 
homes pcissec) by cable, the level n(.*ecii*d to 
assure conventional sorv'icc. 

mtUMG CODE t7tl-0Mi 


•St*c. P^ut Kfls-oi Aiy TV iVrnrxA'/f#r. Krbftoiry 6. 
Iim. Stanford IUMM.-urt'ii Inxtltulr, Anatyuisaf 
CK*nM:ntt,'r /^.•aiam//or /^y 7ip/i.*v^tAwf Prrporod A»r 
tftff CPffcr ’Mecomontakaiion PtfOcy, May 1975 

tUylK FaMnoin Uiltim. RrprHi on OoK Imfwtthvw 
(IVi*p.4rr«i by Raynruind F. |Mnii«*n). undated cirr4i 

lirtli 

• Krislen CUm. nvport €*n H\th»cripfh*n Tt'lr% khm. 
prepared fur tho Network Inquiry' SpcctaJ SUifl. 
veil DiUibef 1979 . p loa 

’ It is 4r»samo(J iKmI itU 2501000 hou%i*hold)i are 
within the •ignal (lallrm of tho STV alathtn «ml are 
ihrri-farr homm posmhL 







































































Dotted dia9onal lines indicate a 25% 
shift up«#ard in coaipensation for 
StV stations. 
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I 2. The minimum cable pcfietration (bnme* 

I rested) to maintain conv^enlkmal amrice for 
I ihree^tation markals wouid ahifi from 41.4V 
I market* coofcqtientty require cloacr 
tAamination: Youngstown. Ohio: fohnsem 
c:<ty>BriBtol-IClngsport« Tennessee; Builington 
PUtuburgb. New Yorli: Terre Hiiute. fndiatui 
I and loplin-PilUburg. Kan^ts. Three of these 
I five markets—^fohnson Oty-Bristol-Kingsport 
I Tonnessec; BurHngton-Plattsburgh. Niw 
I York; and fopHn^Pitlsburg. Kansas, have 4ir; 

I of households passed by cable- This figure is 
I very dotse to the 53% households passed by 
r.able needed to discourage STV 
development This fact and the likelihood of 
future cable growth may be mifTldent to 
inhibit existing conventional station 
(r;>enitor« from switching to STV operutkm. 

I X Terre I iautc. Indiana, has only' 43.9^* of 
I Homes passed. This leaves only Wt.fWi homes 
not p«issed by cable which provide the 
potential to generate a tubsciiber level 
^uffidenl to make STV a viable operation 
S«-venil industry* analysts suggest mininium 
I Nuhscriber levels for a breakeven point’ The 
lowest of these is 2Sj000 subscTibcrs. For STV 
to .Hunive in Terre llaute. an STV subscriticr 
level of 27.8% of homes not passed by cable 
would have to be achieved. The p<Tcent of 
homes that are not passed by cable is a 
numbef that continues to contr.ict in the face 
of universal calde expansion. Therefore, even 
w ith the 25% error factor, it would appear 
that c:onv*enUonaJ service will be maintained 
In Terre llautc. 

4 Ifnder the assumption of a 25 error in 
p the STV revenue Tigure. Youngstown. Ohio, 
would appear to be a market with a good 
possibility of losing one conventional 
' itv«rarhin to ST\'. At 40'ti of Kou.sehakls 
p4issed by cable in Youngstown, another 
X1.000 hooseholcis would have to lie passed to 
retain coiivendcmal service under (his 
M-nsitivtty study. Y'oungstown now hiih 
150,000 homes not passed by cable so that for 
SrV to be viable at 25000 subscribers, only 
17W of homes not passed by cable arc neethxl 
to iu hieve that figure. 

5. Under our sensitivity anaK'sis 
assumptions, four-allocation markets are 
{’"''dieted to have two conventional statiiavi 
tind tw'o STV stations w'ben cable penetration 
if less than 64% homes passed. When Ibe 
percent of homes passed exceeds 64’ ». three 
Minventioaal serv ices are expected. Only one 
mnrket has less than 64% cable penetration — 
Xnrjhorage. Alaska. With three stHrlons 
operating, one vacant allocatron and wto 
cable penetration, it would be expected that 
one conventional outlet would switidi u* fHAV 
Kven if the vacant allocation were to lie 
I ALiK’iated as an ST\' staliotL one of (he three 
I < om'entional stations would switch to $T\’ 
breauie there is no cable competition. 
1'herefi>re« according to Figure 11. Anchorage 
would t)c expected to have two r-onventional 
vtatiorts, each receiving $36.34 p<*r household 
and two STV slatKins each receiving SCt8 79 
per household. 

I, 6 This sensitivity study has idenuried an 
I ««ddit)onal 12 markets that would beenme 
I '-i^ndidate for possible loss of existing 


Knpti-n /lipoff oa Tr^-t fkfc*/, 
P»>1*sn»d for the Netwofk Inquiry S^.ln! SrafT. 

ITC. (>ni>tK>r \9T9 p inn 


conventional service to SHTY if our STV 
revenue estimate was 25% too small 
However, after taking the mittgating (actors 
as described into account, only two 
additional markets appear to be true 
candidates for possiMe loss of service with 
the 25% oTTOf. They are Youngstown. Ohh). 
und Anchorage. Alaska. 

Appendix B 

Panics Utirrg ComntcalB 
American Broadcasting Compstnlcs. fnc. 
American Civil Liberties Union 
American Television and Communication 
Corp. 

Biondrr*Tnngue {.abotatohes, Inc. 

Buford Tdovnsion, fnc 
Cleveland Associates Ca 
|esus Liv es. Inc. 

KCAU-T\' el at 
t^rdhetter. l*heodore Sw. |r. 

Motion Piduro Association of America, Inc. 
.National Association of Broadcasters 
National Business Network. Inc, 

Notional Snhscriplioo Netv%*ork. Inc. 

New Life Evangelistic Center. Inc. 

Oak Broadcasting System. Inc 

Pay TV Craporation 

Peter and K^n Radio Fetlow^ship. Inc. 

Rndio Broadcasting Company 
Subscription Television of America 
Tarshis. Mark. B. 

THcglobe Pay-TV System. Inc. 

The American Sttl>script!on Teh^viaion 
Compiinies. Inc. 

The National Cable Telev'ision Associaiicm. 
Inc. 

Universal Subscription Television. Inc. 

Vidro 44 

Wdinclco Blonder •Tongue Braidcasting 
Corporation 

Wareetco Enterprises. Inc. 

Wamdeo Home Theatre, Inc. 

Parties FiUryg Reply Camnnyrits 

American Subscription Television 
Companies. Inc. 

Blondur-Tongoe Ijiboraforic^, Inc. 

National Business Network. Inn. 

I»iiy ’ TV Corp. 

Radio Broadcasting Company 
Subscriptioo ’ Television of Amenc«i. Inc. 
Wametco Bk>ndrr*Tonguie Bruadcasling Gulp. 
Wametco Enterprises. Inc. 

Wamelco Home Theatre. Inc. 

Separata Statement of Chairman. Mari S. 
Fowler re: Further Notice of Proposed 
Kutemaking in ST\' 

By its vote today the Commission has 
begun w'hat 1 hope w'ill be the final 
disiixsembly of one of the great remilatoiy 
tinker IcTys of the last decade—the 
sul>scription television rules. 

It was necessary* for the Comoiission to 
wTi*xttu with a myriad of interrelated factual 
and philosophical questions on the nature of 
broailcast fHcniston service to have 
developed the current STV ndes. Although 
the “complement of four** rule, the “twenty - 


'The comments marlMnI with an aaierrWk were 
lare-fikd Inji arnTj? iheU am«4dM«iiiun is not 
preloihiia] to any pwft> and their lairnrM did mx 
(tvcihhI a few days wr Rhatl cm»»Jck*f them (a thi% 
pnx^redtng. 


right hour*" rule, and the SFV asceftainmenl 
ruhrs have slightly different untlerpinnings, 
they do share the (x>mmon*pfrmiae that 
somehow the public interest demands that 
STV stations should provide a substantial 
amount of conventionaL ascerfuinmeot-b{cvcd 
programming and should be allowed to 
ppfHHnpl only a fiederally-determined number 
of channels that otherw ise could be used for 
convontlunoi lelovislon service. 

And so hf»Te sits the Comraissioa deciding 
ont-je ttgiiin. in efrt*cf. that non-snhscriptlon. 
oscertuinment-hased programming ttgootf for 
you—so good, in fact, that other types of 
pmgnimming ought not to replace it. And 
that*8 the concept I simply' cannot accept. 

It is axiomatic that the highest valued use 
of any resource is its roost efficiimt use. 
Marketplace forces, rather than extrinsk: 
rcgulatiaa. should control broadcasters^ 
dedsions as to whether to use a given stutkm 
to prm tele STV or conventional service. In 
saying this 1 do not oa*an that 1 endorse the 
idea that all conventional televtsion should 
liccome pay ti?levision. I do not* nor do I 
believe ihi.fe is even the remotest chance that 
this would occur. Wliatever our fear* in 1968, 
in the Inlerv’ening yuars the broadcast 
tndu.vtry' has matured and itaWUzed. There Is 
a for greater general market for conventional 
ti'lcvisioci than for ST\' axxl I doubt that evim 
the Itrgrst urban areas could support a 
number of STV stations. It does not seem 
realistic to assume that conventional stations 
w ill be gobbled up by STV entrepreneurs in 
sufi) quantities that this Commission should 
fret over the possilnlity. 

This is not to say that in some situiitlons ii 
return to marketplace force* might not result 
in an increase in premium program service 
and a concomitant loss of conventionaL 
ascertainmont-based progrummitig. However, 
my judgment at this time is that maintaining a 
stated amount of conventional service— 
whether by the “complement of four^ rule or 
the “tw enty-eight hour** rule of both—cannot 
be iuitlfied by an automatic asfumption that 
prc»mium nr non-nsrertainment baMMi 
programming is somehow lo%ver in a public 
interest pecking (xder. 

In most if n<X all cases. SlY serv es the 
public inlerest by definition insofar as it 
prov ide!* programining in response to the 
directly-expressed needs and interests of 
those consumers who support it. To the 
extent ST\' successfully meets those needs 
and interests by its programming—whatever 
that programming is—it will prosper, and the 
Commission ntfcti not interfere To the extent 
S'! V fails to present prognimining that 
reflects consumer needs and interests, it will 
full, und no Commission Interference ought to 
prev^t that failure. 

The course of this ndemoking will require 
us to reevaluate some fundamental 
suppositions that attach to our concept nf 
how broadcast serv ices generally serve the 
public interest. The reevaluatiun is long 
overdixr. whatev er its unphcations in this 
proceeding and bey ond 

iFK IX»c St taflTl a4> nm^\ 

rnLLINC coot S7t}-0t^ 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

SOCFR Part 216 

Taking of Small Numbers of Non- 
Depleted Marine Mammals 

agency: National Marine Fisheries 
Service. National Oceanic and 
Atmospheric Administration, 

Commerce. 

action: Request for information and 
advance notice of proposed rulemaking. 

summary: Advance notice is hereby 
given that the National Marine Fisheries 
Service (NMFS) intends to promulgate 
regulations under section 101(a)(5) of the 
Marine Mammal Protection Act of 1972. 
as amended (16 U.S.C 1371(a)(5)) to 
authorize the incidental, but not the 
intentional, taking of small numbers 
non>depleted marine mammals 
requested by U.S. citizens who engage in 
a specified activity within a speciHed 
geographical region. Section 101(a)(5) 
directs the Secretary (Commerce or 
Interior) to allow such incidental taking, 
upon request, if the Secretary makes 
certain findings and prescribes certain 
regulations relating to permissible 
methods of taking, and the monitoring 
and reporting of such taking. The NNffS 
invites interested persons to submit 
information and suggestions on the 
specific types of activities and specific 
geographical regions for which 
authorization may be requested, as well 
as on the structiue and content of the 
regulations NMFS is required to 
develop. The NMFS will consider this 
information in developing proposed 
regulations to implement section 
101(a)(5). 

DATES: Information should be submitted 
on or before December 21,1981. 
ADDRESS: All information should be 
submitted to: Office of Marine Mammals 
and Endangered Species. National 
Marine Fisheries ^r\ice. Washington. 
D.C. 20235. 

FOR FURTHER INFORMATION CONTACT: 

R. B. Brumsted, Chief, Permits and 
Documentation Division. Office of 
Marine Mammals and Endangered 
Species. National Marine Fisheries 
Service. Washington. D.C. 20235. (202) 
634-7529. 

SUPPLEMENTARY INFORMATION: Pub. L 
No. 97-58 (approved October 9.1981) 
amended the Marine Mammal 
Protection Act of 1972 by adding, among 
other things, a new section 101(a)(5) (16 
U.S.C. 1371(a)(5)) which directs the 
Secretary to allow, upon rft)uest by U.S. 
citizens who engage in a specified 


activity (other than commercial fishing) 
within a specified geographical region, 
the incidental, but not the intentional, 
taking of small numbers of marine 
mammals. This permission may be 
granted for a period of five years or less. 
Such taking may be allowed only if the 
species involved is not depleted and if 
the Secretary, after notice and 
opportunity for public comment: (a) 
Finds that the total taking will have a 
negligible impact on the species and its 
habitat, and on the availability of the 
species for subsistence uses; ^) 
prescribes regulations setting forth 
permissible methods of taking and other 
means of effecting the least practicable 
adverse impact on the species and its 
habitat, paying particular attention to 
rookeries, mating grounds, and other 
areas of similar significance: and (c) 
prescribes regulations pertaining to the 
monitoring and reporting of such taking. 
As used in this section, ''negligible 
impact" means an impact which can be 
disregarded, and "incidental, but not the 
intentional, taking" means accidental 
taking, which includes harassing, 
capturing, or killing. 

The NMFS is responsible for 
implementing this new section with 
respect to all cetaceans and all 
pinnipeds except walrus. In order to 
develop the proposed reg\ilatlons 
requir^ by the new section. NMFS 
invites information on the following: 

(1) A description of specific activities 
other than commercial fishing that can 
be expected to result in incidental taking 
of marine mammals: 

(2) The dates and duration of such 
activities and the specific geographical 
region where they are likely to occur. 

(3) The species and numbers of 
marine mammals likely to be taken by 
age, sex. and reproductive condition, 
and the type of taking (e.g. disturbance 
by sound, injury or death resulting from 
collision, etc.) and the number of times 
such taking is likely to occur. 

(4) A description of the status and 
distribution of the affected species or 
stocks likely to be affected by such 
activities: 

(5) The anticipated impact of the 
activities upon the species or stock, and 
on the availability for taking for 
subsistence uses; 

(6) The anticipated impact of the 
activities upon the habitat of any marine 
mammal populations, and the likelihood 
of restoration of the affected habitat; 

(7) The anticipated impact of the loss 
or modification of the habitat on the 
marine mammal populations involved: 

(8) The availability and feasibility 
(economic and technological) of 
equipment, methods, and manner of 
conducting such activities or other 


means of effecting the least practicable 
adverse impact upon the affected 
species or stock and its habitat paying 
particular attention to rookeries, mating 
grounds, and areas of similar 
significance: 

(9) Suggested specification of classes 
of activities (e.g. marine geophysical 
activities such as seismic surveys, core 
drilling, vessel transport, hydrofoil 
operations, etc.) and geographical 
regions in which such acUvities might be 
authorized; 

(10) Suggested means of 
accomplishing the necessary monitoring 
and reporting and of minimizing burdens 
by coordinating such reporting 
requirements with other schemes 
already applicable to persons 
conducting such activities; 

(11) Suggested means of learning of. 
encouraging, and coordinating research 
opportunities, plans, and activities 
relating to reducing such Incidental 
taking and evaluating its effects. 

The NMFS solicits information and 
suggestions from interested persons in 
order to assist it in: (a) Identifying 
potential activities that may be 
authorized under Section 101(a)(5); (b) 
developing regulations relating to 
permissible methods of taking, 
monitoring and reporting: and (c) 
developing a system of processing 
individual requests for such permission 
to take. In particular, NMFS is aware 
that persons who engage in seismic 
activities that may affect marine 
mammals may be interested in 
authorization under section 101(a)(5). 
The NMFS specifically invites 
representatives of this industry as well 
as other concerned parties to submit 
relevant information so that appropriate 
implementing regulations can be 
developed. 

After sufficient information has been 
received to develop necessary 
regulations, NFMS will consider 
individual requests to conduct specific 
activities in specific geographical ureas. 
At that time. NMFS will in\dte 
information, suggestions and comments, 
through notice in the Federal Register, 
newspapers of general circulation, and 
appropriate electronic media in the 
coastal areas that may be affected by 
such activities. 

After a finding a negligible impact and 
the promulgation of regulations relating 
to taking, monitoring, and reporting. 
NMFS likely will issue letters of 
authorization for persons to conduct the 
specific activities subj^t to the 
regulations. To insure that the purposes 
of section 101(a)(5) are satisfied, the 
letters of authorization may specify any 
terms and conditions that are 









Federal Register / VoL 46. No. 224 / Friday, November 20. 1981 / Proposed Rules 


57099 


appropriate. Letters of authorization 
may l>o suspended if NKfL'S determines 
that the regulations prescribed are not 
iH'ing substantially complicKl with, or thif 
allowed taking is having, or may have, 
more than a negligible impact on the 
spedos or stock concerned, its habitat 
or on the availability for subsistcnnir 
uses. 

(Murine Mtimmal Protection Act uf 1972. as 
imended (le US.C. 1361-1407)1 
Dated: November 12,1081. 

Richard B. Roe. 

/tr//i^ Director, Office of Shiritw Momttmh ^ 
Kmfanffeeed Species, Naiiotwf Marine 
Fiahi^rhm Service, 

It-lt Ooc. m-nVSFIIod M«w< 

BtLLMO COOC MIO-ri'M 
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Notices 


Federal Register 

Vol. 40. Na 224 

Friday, November 20, 1981 


This secboo of the FEDERAL REOISTER 
contaiTks documents other than rules or 
proposed rules that are applicable to the 
public. Notices of heanngs and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority. fAng of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appeanng in this section. 


DEPARTMENT OF AGRICULTURE 

Soil Conservation Service 

Grand Forks County Rural Flood 
Prevention R.C. A D. Measure, North 
Dakota 

AGENCY: Soil Conservation Service, 

USA. 

action: Notice of a finding of no 
significant impact. 

FOR FURTNCR INFORMATION CONTACT: 

Mr.). Michael Nethery, State 
Conservationist, Soil Conservation 
Service, P.O. Box t45a Bismark, North 
Dakota 58502, telephone (701) 255-4011, 
Extension 421. 

NOTICE: Pursuant to section 102(2)(C] of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines. (40 CFR Part 1500); 
the Soil Conservation Service, U.S. 
Department of Agriculture, gives notice 
that an environmental impact statement 
is not being prepared for the Grand 
Forks County Rural Flood Prevention 
R.C. A D. Measure. Grand Forks County, 
North Dakota. 

The environmental evaluation of this 
Federal action indicates that the project 
will not cause significant adverse local 
regional or national impacts on the 
environment As a result of these 
findings, Mr. ]. Michael Nethery, State 
Conservationist has determine that the 
preparation and review of any 
environmental impact statements are 
not needed for this project. 

This measure plan will be the 
installation of protective works 
including moving or raising structures. 
Rood proofing structures, diking and/or 
floodwall systems, or a combination of 
alternatives to provide the required 
flood protection for individual farmstead 
structures or rural dwellers. 

The Notice of a Finding of No 
Significant Impact has been forw arded 
to the Environmental Protection Agency. 


The basic data developed during the 
environmental evaluation is on Hie and 
may be reviewed by contacting). 
Michael Nethery. State Conservedtionist. 
Soil Conservation Service. Federal 
Building. Rooser Avenue and Third 
Street. P.O. Box 1458, Bismarck. North 
Dakota 58502. A combined 
environmental assessment and finding 
of no significant impact has been 
prepared and sent to various Federal. 
State and local agencies and interestcKl 
parties. A limited number of copies of 
the Finding of No Significant Impact are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until December 21,1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program. Office of 
Management and Bud^t Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is appH^ble) 

Dated: November S. 1981. 

|. Michael Nethery. 

State Conservationist 

[FR Doc. SI-OJZXI Plkd 11-16-ai: «f«| 

MUJNO COOe S4ia-1tMi 


Northeast Calhoun Watershed, South 
Carolina 

agency: Soil Conservation Service. 
USDA. 

AcnON: Notice of a finding of no 
significant impact 

FOR FURTHER INFORMATtON CONTACT: 

George E. Huey. State Conservationist 
Soil Conservation Service. 1835 
Assembly Street. Room 950. Columbia, 
South Carolina 29201. telephone (603- 
785-5681). 

HOTICS: Pursuant to section 102(2)(C} of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500): 
and the Soil Conservation Service 
Guidelines (7 CFR Part 850); the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Northeast 
Calhoun Watershed, Calhoun County. 
South Carolina. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 


findings, George E. Huey. State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a plan for 
erosion control on cropland and 
watershed protection. The planned 
works of improvement include the 
establishment of waterways, diversions, 
stripcropping, conservation tillage, field 
borders, cropland protective cover, 
sediment basins and related land 
treatment practices for watershed 
protection. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, state and local agencies and 
interested parties. A limited number of 
copies of the Finding of No Singificanl 
Impact arc available to fill single copy 
requests at the above address. Basic 
data developed during the 
environmental assessment are on file 
and may be reviewed by contacting 
George £. Huey. 

No administrative action on 
implementation of the proposal will be 
taken until December 21.1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10.004. Watershed ProtGclkin 
and Flood Prevention Program. Office of 
.Management and Budget Circular A-95 
regarding State and local clearinghouse 
re\iew of Federal and federally assisted 
programs and projects Is applicable.) 

George E Huey. 

State Conservationist 

Nov*ember 9,1981. 

rut Oqc. st-33zsT rM n-iaai; ms ami 

miLmo cooc S4is-is-« 


Upper and Lower McKee Creek 
Watersheds (North Fork), III; Intent To 
Deauthorize Federal Funding 

Pursuant to Watershed Protection and 
Flood Prevention Act, Pub. L 83-568, 
and the Soil Conservation Service 
Guidelines (7 CFR Part 622), the Soil 
Conservation Service gives notice of 
intent to deauthorize federal funding for 
the Upper and Lower McKee Creek 
Watersheds (North Fork), Adams, 
Brown, and I^e Counties. Illinois. 

The environmental assessment 
consistent with Soil Conservation 
Service Guidelines (7 CFR Part 850), 
indicates that the federal action of 
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denuthorixution of federal funding will 
not uiusc significant local, regional, or 
nationii) impacts on the environment 
Therefore an environmental impact 
statement will not be prepared. 

Hnvironmental assessment data may 
be reviewed by interested parties at the 
Soil Conservation Service. 301 North 
Kandolph Street Champaign, Illinois 
6182 a 

No administrative action wHI l>e taken 
on this proposal until January 19. 1982. 

DiMihI: November 12, 1981. 

Wiirren ntzgerakl. 

Staff* Ci>nst*n^tk}nhtt tfSDA. Saif 
Cottit4*n at ion Si*rvicn. 

((^tnlog of PfHii'ral Domestic AsiUfOance 
1‘rujiriiiii No. 10.904. Watershed Protection 
und fUx>d IYi?venlion Program. Office of 
M.magement and Budget Circular A-9S 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 
ps D(»r si'dxr^ K«ira n-is-oi; ass «ai] 
aatiNO coot ^4 io-is-m 


Upper Tradewater River Watershed, 
Kentucky; Finding of No Significant 
Impact 

agency: Soil Conservation Service, 
Doptirtment of Agriculture. 
action: Notice of a finding of no 
Kignibcant impact. 

for further information contact: 

Kddic L. WcKxl, State Conservationist 
Soil Conservation Service, 333 Waller 
Avimuc. t.exlngton, Kentucky 40504, 
telephone 606-23-2749. 

Notice: Pursuant to section 102(2)(c) of 
the National Environmental Policy Act 
of 1969: the Council on F.nvironmental 
Quality Guidelines (40 CFR Part 1500): 
and the Soil Conservation Service 
Cuidelimjs (7 CVR Part 650): the Soil 
i^nservution Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Upper 
Tradewater River Watershed. Christian 
and Hopkins Counties. Kentucky. 

'I*he environmental assessment of this 
federally assisted action indicates that 
the project will not cause significiant 
local, regional or national impacts on 
the environment. As a result of these 
findings, Mr. Eddie L Wood. State 
Conservationist, has determined that the 
preparation and review of an 
e nvironmental impact statement are not 
needed for this project. 

llie original work plan called for eight 
(8) floodwater retarding structures and 
approximately fourteen (14) miles of 
riiannel improvement. Six (6) floodwater 
retanling structures have been 
completed. Fourteen (14) miles of 


channel improvement has l>een deleted 
from the work plan. The pbimied action 
is to continue the ongoing land 
treatment programs and construct two 
(2) remaining floodwater retarding 
structures. 

The Notice of a Finding of No 
Significant Impact has been forwarded 
to the Environmental Pnitection Agency'. 
Office of Environmental Review. Basic 
data developed during the 
environmental assessment are on file 
and may be reviewed by contacting Mr. 
Eddie L Wood. State Conservationist. 
Soil Conservation Service. 333 Waller 
Avenue, l.exington, Kentucky 40504. A 
Finding of No Significant Impact has 
been prepared and sent to various 
Federal State, and local agencies and 
interested parties. A limit^ numbc»r of 
copies of the Finding of No Significant 
Impact (FONSI) and/or Environmental 
Assessment are available to fill single 
copy requests at the above address. 

No administrative action on 
implementation of the propiosa] will be 
taken until December 21.1981. 

Dated: November 12.1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10-904. Watershed |■^otcction 
and Flood Prevention Program. Office of 
Mamigement and Budget Circular A-95 
reganitng State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicator| 

Eddie L Wood. 

State Cotvservalionist 

pit Ooc. Sl-»37» nWd tk4S aeNi 

8 IUJNQ CODE 


Rural Electrification Administration 

Arkansas Electric Cooperative Corp., 
Little Rock, Arkansas; Proposed Loan 
Guarantee 

Under the authority of Pub. L 93-32 
(87 Stat. 65). and in conformance with 
applicable agency policies and 
procedures as set forth in REA Bulletin 
20-22 (Guarantee of Loans for Bulk 
Power Supply Facilities), notice is 
hereby given that the Administrator of 
REA will consider providing a guarantee 
supported by the full faith and credit of 
the United States of America for a loan 
in the approximate amount of 
$40,000,000 to Arkansas FJcctric 
Cooperative Corporation (AEC'C) of 
Little Rock. Arkansas. This loan 
guarantee will be used to provide 
supplemental funds necessary' to 
complete the financing of AKCC*s 35 
percent undivided ownership interest in 
the White Bluff Steam Electric Station 
which consists of two 700 MW cojil-fired 
generating units. 


l^fgally organized lending agencies 
Ciipable of making, holding and 
serv'icing the loan proposed to be 
guaranteed may obtain information on 
the proposed program, including the 
engineering and economic feasibility 
studies and the proposed schedule for 
the advances to the borrower of the 
guaranteed loan funds from Mr. Carl S. 
Whillock, Manager. Arkansas Electric 
Cooperative Corporation, P.O. Box 9469. 
IJttle Rock. Arkansas 72219. 

In order to be considered, proposals 
must be submitted on or before 
December 21.1981 to Mr. Whillock. The 
right is reserved to given such 
consideration and to make such 
evaluation or other disposition of all 
proposals received as AECC and REA 
deem iippropriate. Prospective lenders 
are advised that the guaranteed 
financing for this project is available 
from the Federal Financing Bank under 
a standing agreement with the Rural 
Elf^ctriftcation Administration. 

Copies of REA Bulletin 20-22 are 
available from the Director, Office of 
Information and Public Affairs. Rural 
Hlectrification Administration. U.S. 
Department of Agriculture. Washington. 
D C. 20250. 

This program Is listed in the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Rlectriflaition 1.4>ans and 
Ixmn Guarantees. 

Dated at Washingtim. D.C. this lOth day of 
November 1981, 

Harold V. Hunter. 

Atiwinistrator, Hura! EUvtrifhatian 
Aiiministmtion, 

|FK due. II1-13433 FUed a«S am) 

SILUNO CODE 


CIVIL AERONAUTICS BOARD 

Commuter Fitness Determination 

llie Board is proposing to find the 
following carriers fit. willing and able to 
provide commuter air carrier service 
under section 419(c)(2) of the Federal 
Aviation Act. as amended, and that 
aircraft used in this service conform to 
applicable safety standards. 


1 Appicam 

Rtpooit dcia 

i ' * 

J A* K^fikJCkf At tm. me. 

Ok. X 1661 

<Sba. AA9ghno)fCo«nmular 

•l-n-a3 At UnACotpottaoa __ _ 

Od 

61-11-04 Amofican mier-liWid, me_ 

Oo 

•1>11-05 ^ WIngA WtM AttnM^ Inc_ 

Oo 

ai-ll-OS., Nowt Fito Atwvym. .. 

Oo 

61-11-07 ! At Ettr d Dirnmwii WK - . 

Do 

61 - 11-06 i Umn^Aaitmt. me. ... 

Oo 

61-11-06. Royott Atimte. Ifw ___ 

Do 


All interested persons wishing to 
respond to the Board's tentative fitness 
determination shall serve their 
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responses on all persons listed in 
Attachment A of the respective orders 
and RIe response or additional data with 
the Special Authorities Division. Room 
915, Civil Aeronautics Board. 
Washington, D.C 20428; except for 
responses to Orders 81-11-62 and 89 
which should be Rled with the Essential 
Air Ser\ice8 Division. Room 921, Civil 
Aeronautics Board, Washington. D.C 
2042a 

The complete text of the orders is 
available from the Distribution Section. 
Room 100,1825 Connecticut Avenue. 
W'ashington. D.C 2042a Persons outside 
the metropolitan area may send a 
postcard request to the above address. 

For further information contact: 

Bureau of Domestic Aviation, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. Washington. D.C 20428 for 
Order 81-11-62: Ms. Corinne Grant. 

(202) 673-5102; for Orders 81-11-63 and 
64. Ms, Patti Szrom, (202) 673-508a for 
Order 81-11-65: Mr. Raymond 
Nadonley, (202) B7«920: for Order 81- 
ll-oa* * Mr. J. Kevin Kennedy, (202) 673- 
5918; for Order 81-1167: Mr. John 
McCamant, (202) 673-5082; for Order 81- 
11-68: Ms. joyce Snovitch, (202) B73- 
5074: and for Order 81-11-69: Mr. John L 
Quay. 

Dy the Civil Aeronautics Board: November 
12. 1961. 

Phyllb T. Kay lor. 

Secretary. 

pK Doc FUed 9:4% lanil 

WLUNQ OOOC •UO'OY'II 


I Docket 39595) 

Japan Air Lines Co.. Ltd., Against 
Northwest Airlines, Inc., **Export Inland 
Contract"* Rates; Postponement of 
Prehearing Conference 

Notice Is hereby given that the 
prehearing ainfercnce In the above- 
entitled matter, originally schexiuled for 
November 16,1081 (46 hK 55129) will 
now be held on November 20,1981 at 
10:00 a.m. (local time) in Room*'B*’. 
Dniversal North Building. 1875 
Connecticut Avenue. NW.. Washington. 
D.C.. before the undersigned 
administrative law judge. 

Dated at Washington. DC. November 16 . 
1061. 

|ohn M. Vittonc, 

Administroti\^ Law finiyc. 

fFK Doc i-M ii-is-m. sm i«m| 

BtLLINO COOC 


(Order 81-11-661 

Fitness Determination of Nova Ftite 
Airways, Inc.; Order To Show Cause 

Section 419(c)(2) of the Federal 
Aviation Act directs us to determine 
whether commuter carriers providing 
service to an eligible point are **fit. 
willing, and able to perform such 
service,"* and that all aircraft used in 
this service conform to the safety 
stondords established by the Federal 
Aviation Administration.' In maicing our 
Rtness Rndtngs, we review data which 
demonstrate a carriers managerial 
capabilities, Rnandal posture, and 
compliance disposition. For carriers 
providing essential air service, we also 
examine data which rcRect a carrier's 
ability to operate its service reliably.* 

We have received the necessary 
information from Nova Flite Airways, 
Inc. (Nova)* and, upon review of this 
information and the safety and 
compliance information on the carrier 
received from the Federal Aviation 
Administration (FAA), the National 
Tronsportation Safety Board (N'rSD), 
and our Bureau of Compliance and 
Consumer Protection (^CP). wc 
tentatively conclude that Nova is 
qualified to conduct commuter 
operations. We will, however, give 
Interested parties an opportunity to 
show cause why wc should not adopt as 
Rnal our tentative determination that 
Nova is fit. willing, and able to provide 
commuter service. 

The Carrier 

Nova is a newly formed corporation.^ 
It recently initiated on-demand air taxi 
operations between various Florida 
points and Freeport, Bahamas. Upon 
being authorized and found Rt to offer 
passenger commuter service, it intends 


' Purt 204 of our rule* mHji forth the evitlmce wft 
need to make fitnest findings iKS-tlSa 4S FR 42S93, 
June 2S, 1080). In udopfing Ihnt rule, wo cotMiludod 
thot the Ad requires us to mnKe fHness 
di'terminalions for alt coramuters providing 
ochedulcd puMonger service. 

^ For a more complete discuaskin of the 
rrquiremoots of section 41tHcK2) and the Oaiuifs 
Titness program, see Order 81-S-ia .Msn'h Z 1961. 

*Nova Bled the fitness datii pertnlnlng to carriers 
not currently provnling essratial air service. See | 
2047 of the E^oomic Regululions. 

*The carrier was incorporated under ibc tows of 
the State of Florida on A^1 23. insi. It Is oo>o%vned 
In five equal shares by Messrs. Peter Yexquer. 

Bemd Steinmeix. John Harrell CarmichorL and Drs. 
Agustin and Murma R. VaaquciL Eisch of thi* 
carrier's principals Is a U.S. dtixen. 

'The carrier plans inltiaUy to offer IhrfM* round 
trips dally between the points. 

*No\'a plans ultimately to provide cumniiiter 
service to Tempo. TaUshossoe. OrUndo. 

Cnlnitsville, and ledisonvUle. 

’ Nova owns this aircraft. It intends to lease an 
uddltional. similar oinj'aft to supplemrnt its 
r.4)mmuter fied. as necessary. 


to inaiigurate service between Daytona 
Beach and Miami. Florida.^ Once 
established In that market. Nova plans 
to extend its commuter service to other 
cities in Florida.*The carrier's Reel 
currently consists of one seven- 
passenger Piper Navajo Chieftain 
aircraft.’ Nova is properly registered 
with us and maintains insurance 
coverage as required by Part 298 of our 
Regulations. It is an applicant for 
certlRcation by the FAA to conduct 
commuter operations and under Part 135 
of the Federal Aviation Regulations. In 
addition. Nova has applied for an 
operating authorization from the 
Bahamian government. 

Managerial Capabilibes 

Mr. Peter P. Vazquez is the carrier's 
president A recent graduate of Embry- 
Riddle Aeronautical University with a 
baccalaureate degree in aeronautical 
science and aviation management. Mr. 
Vazquez has overall responsibility for 
the carrier's operations. A licensed 
commercial pilot, he brings to iiear on 
his responsibilities Rve years of 
practical experience In various aspects 
of the airline business. Before organizing 
Nova, Mr. Vazquez had been a travel 
agent, a passenger service agent for a 
major foreign airline, a Right instructor, 
and a charter service pilot Mr. Donald 
K. Gallion. |r., Nova's vice president 
WH.s a classmate of Mr. Vazquez's at 
Embry-Riddlo, graduating with honors in 
aeronautical science. While he is a 
licensed commercial pilot, his aviation 
background is primarily academic in 
nature. Nonetheless, he will be able to 
draw on Rve years of non-aviation 
marketing experience in directing 
Nova's marketing efforts. Nova's 
direclor of operations and chief pilot is 
Mr. Bemd Steinmetz. He has 16 years 
aviation experience, including service as 
chief pilot for other air taxi op€!ralors. 
Mr. Paul D. King, the director of 
maintenance, has held various 
supervisory aircraft maintenance 
positions during his 21 year career. 
Taking into consideration the 
experience of Nova's management 
personnel, we tentatively conclude that 
the carrier has the management and 
technical capability to satisfy this 
criterion of our Rtness test* 

Financial Posture 

Similarly, we tentatively conclude 
that Nova will be Rnancially capable of 


* Drforv ttuthoHxing a carrier to coodoci 
crommuirr apvrutlont. the FAA evaluate (he 
carrtcf't operatfont and maintenance dinH.tora. a« 
well at Us chief pdoC with reapect to the minimum 
qualification* for theec position* presenbes! in 14 
OR 135 of the Federal Aviation Resulattons. 
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providing iK:heduled scrvicre without 
undue risk to its passengers or Ihdr 
funds* Since being authorized to 
commence on-dcmand ser\'ice* Nova has 
operated at a loss, a not uncommon 
situation for a fledging carrier* 
Nonetheless* its principals have honored 
rheir commitment to support the 
oirrier's operations with (he funds 
necessary to continue service. Movn 
anticipates that the funds for initiating 
commuter operations will come from the 
sale of common stock to a limited 
number of investors, providing a 
substantial increase in the carricr^s 
capital resources. The funds naa^ssary 
for maintaining the propose^i commuter 
ser\*ice are expected to be generated by 
those operations. ^ 

CompHance Disposition 

We also tentatively conclude that 
Nova has the proper regard for the laws, 
rules, and regulations governing its 
(jjierations to ensure that Its aircraft and 
pvrsocmel will conform to applicable 
safety standards and that occeptable 
i onsumer relations practices will be 
followed. The FAA informs us that Nova 
is currently operating on-demand 
service in accordance with Part 135 of 
the Federal Aviation Regulations; that it 
has applied for certification as a 
commuter carrier, that its application is 
currently under active consideration: 
and that fmal FAA action bh the 
application is expected in the near 
future. The carrier has recently 
(.ommenced operations and the NTSH 
report reflects no incidents or accidents. 
Similarly, our BCOP records reveal no 
( omplaints or enforcement actions 
a^Minst the carrier, nor any against its 
key personneL 

In view of the foregoing, we 
tentatively conclude that Nova Is fit. 
willing, and able to provide scheduled 
p assenger service, and that the airemft 
used in this service conform to 
applicable safety standards. 

We will give interested persons 15 
days following the ser\ice date of this 
order to show cause why the tentative 
findings and conclusions made here 
should not be made finah replies will U* 
due within 10 days thereafter. We 
expect that persons objecting to our 
tentative findings and conclusions wilt 


*Xu\ii vabmittcil unatsdifctl finHnct.it fttiilcnMniH 
cov«rlttga» ocftmixaUcm pertuil umi the ihrer 
nioiiUn *iDCP commimdng on-Ufniuinrt oprfiiUrm* Hi 
AjirtI 11M1. 

“’Monsuw. Ncivb's cummi pfinclp«i» iiii%« 
ihrir wfUiogncM lo cocHifuir uainx thciv 
Svioottl to ftopport the carrier. Mr. |oha 

Carmkhaal and the Dnk V'njr<|unr luiir 
^*>0)1 ^hnd pcTtocMl finnonal bifumoUan 
* MiQMlmnns abiUry Id Mtiafy ihit 

"• nrtmenl. 


support their objections with relevant 
and material facts. 

Accordingly, 

1. W'e direct all interested persons to 
show cause why we should not issue an 
order finding that No\*a Flile Airways. 
Inc. is fit. willing, and able under section 
419(c)(2) of ihe'Fedcral Aviation Act to 
provide service as a commuter air 
carrier, and that its aircraft comply with 
applicable safely standards; 

2. We direct any interested persons 
having objections to the issuance of an 
order making final any of the proposed 
fitness findings set out here to file such 
objections with Mr. Curtis B, Maloy, 
Chief. Special Authorities Division, Civil 
Aeronautics Board. 1825 Connecticut 
Avenue. N.W., Washington. D.C 20428. 
and serve them on all persons listed in 
Attachment A no later than December 1. 
1981: replies to objections will be due on 
December 11.1981: 

3 . We will accord full consideration to 
the matters and issues raised in any 
timely and properly filed objections 
before w-e take further action: 

4 . In the event no one files objections, 
we will deem all further procedural 
steps waived, and the Secretary will 
enter an order making final the tentative 
findings and conclusions set out hero; 

5 . We will serve a copy of this order 
on the persons hsted in Attachment A: 
and 

6 . We will publish a notice of this 
order in the Federal Register. 

By the Civil AcnNiaulics Bourd. 

Phyllis T. Kay lor. 

Seicrt^Utjy. 

ua Doc. M <mci FUod n-ta-ai: ae tun; 
mtimo cooc 


(Docket 396741 

United Air Lines, Inc*, CompOance With 
Part 252, Enforcement Proceeding; 
Assignment of Proceeding 

This proceeding is hereby assigned to 
Administrative Law Judge William A. 
Kune. Jr. Future communications should 
lie addressed to judge Kane. 

Dated at Washington D.C*. Novvfntx’r 17. 
1981. 

losoph |. Saunders. 

Chief Aifmrnrstrathv Lair 
im U(K HI UMA niol 1 *94 

SlLUilG COOC 


’'5Mnc« pruviUed fur Uu* Dlinaof 

to Ihb o^r, wr wilt nof cmirrlaiii 
pKirions for rv<»n»idenilioct 

“ AUitiiimriii A filed as m port of the origfiuii 
clocommC 


I Docket 394641 

United Air Lines, Inc., Compliance With 
Part 252, Enforcement Proceeding; 
Reassignment of Proceeding 

lliis proceeding is reassigned lo 
Administrative Law judge William A. 
Kane. |r. Future communications should 
be addressed to judge Kane. 

UatiMl at VVAskingtoQ D.C. November 17. 
1961. 

|o«eph |. Saunders, 

Chitff Administrative Law fudge, 

(fS One si-ssMs nird »4S •*! 

SILLIMQ cooc f m-tf-e 


DEPARTMENT Of COMMERCE 

International Trade Administration 

Pig Iron From East Germany; Rnal 
Results of Administrative Review of 
Antidumping Finding 

agency: Department of Commerce, 
International Trade Administration. 
action: Notice of final results of 
administrative review of antidumping 
finding. 

summary: On September 18* 1981, the 
Department of C^merce published the 
preliminary results of its administrative 
review of the antidumping finding on pig 
iron fnnn Eitst Germany. The review 
covered the only knowm exporter of this 
merchandise lo the United States, 
Deutsche Stahl'Metall. and the period 
October 3.1978 throu^ September 30. 
1980. Interested parties were given an 
opportunity lo submit oral or written 
comments on these preliminary results. 
The Dc^rtmemt received no comments. 

EFFECTIVE DATE: November 20.1981. 

FOR FURTHER INFORMATION CONTACT: 
Dennis U. Askey or john R. Kugelman, 
Office of Compliance. International 
Trcidf! Administration, U3. Depiirtmenl 
of Commerce. Washington, D.C. 20230 
(202-377-4793/5288). 

SUPPLEMEirrARY INFORMATION: 

Background 

On October 29,1966, a dumping 
finding with respect to pig iron from 
F.a8t Germany was publi^ed in the 
Federal Register as Treasury Decision 
66-262 (33 hK 15904). 

As required by section 751 of the 
Tariff Act of 1930 plhe Tariff Act”), the 
Department of Goromerce (**thc 
Department”) conducted an 
administrative review of the 
antidumping finding on this merchandise 
and published in the Federal Register on 
September 16 1981 a notice of the 
preliminary results of the review (46 FR 
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40910). The Depcirtment has now 
completed that administrative review. 

Scope of the Review 

Imports covered by this review are 
shipments of pig iron, which is used in 
steel production and in the iron foundry 
industry for making iron castings such 
as pipe, automobile castings, and 
machinery parts. Pig iron is currently 
classifiable under item numbers 606.1300 
and 606.1500 of the Tariff Schedules of 
the United States Annotated (TSUSA). 
The Department knows of only one 
exporter of pig iron from East Germany 
to the United States. Deutsche Stahl- 
Metall. The review covers the period 
October 3.1978 through September 30. 
1980. The Treasury Department 
reviewed all prior periods. 

Final Results of the Review 

There is no evidence of any 
importations of this merchandise during 
the period of review and there are no 
known unliquidated entries. 

llte Department received no 
comnmnts on the preliminary restilts of 
its administrative review. Therefore, the 
final results are the same as the 
preliminary results. 

Since the exporter has neither 
requested revocation nor provided the 
written agreement required by section 
353.54(e) of the Commerce Regulations, 
we will not consider further the 
tentative revocation of this finding 
proposed by the Treasury Department. 

As provided for in section 353.48(b) of 
the Commerce Regulations, a cash 
deposit of 70 percent, based on the 
margin calculated during the original 
fair value investigation, shall be 
required on all shipments of pig iron 
from East Germany entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review. The 
Department intends to conduct the next 
administrative review by the end of 
October 1982. 

This administrative review and notice 
are in accordance with section 751 (b)( 1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 5 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

November 13,1961. 

Melinda L Carmen, 

Acting Deputy AesUtont Secretary far Import 
Administration. 

{f'R Dw:. ru«d n-it-ai. miI 

MUJNO COOK 1SYS-2S^ 


National Oceardc and Atmospheric 
Administfation 

Jennifer Buchwald, et al.; Receipt of 
Application for Marine Mammal Permit 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking an d Im porting of Marine 
Mammals (50 CFR Part 216), 

1 . Applicant: a. Name: Drs. jennifer 
Buckwald. Carl Shipley. & Robin Fisher 
(P204C). b. Address: Department of 
Physiology: Psychology, and Brain 
Research Institute; University of 
California, Los Angeles, California 
90024. 

2 . Type of Permit: Scientific Research. 

3. Name and Number of Animals: 
Northern elephant seals [Mirouiiga 
angustirostris) 4. 

4. Type of Take: To sacrifice two male 
and two female animals in order to 
complement vocal behavior studies by 
examining the anatomy of sound 
production and perception. Stomach 
samples will also be taken for food 
studies, 

5. Location of Activity: San Nicolas 
Island, California. 

6 . Period of Activity: 1 year. 

Concurrent with the publication of 

this notice in the Federal Register, the 
Secretary of Commerce is fonvarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
D.C. 20235, on or before December 23, 
1981. Those individuals requesting a 
hearing should set forth the speciBc 
reasons why a hearing on this particular 
application would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 
Assistant Administrator for Fisheries, 

National Manne Fisheries Service. 

3300 Whitehaven Street, N.W., 

Washington, D.C.: and 
Regional Director, National Marine 

Fisheries Service, Southwest Region, 


300 South Ferry Street Terminal 
Island, California 90731. 

Dated: November 17.1681. 

Richard B. Roe, 

Acting Director, Office of Marine Mammals 
and Endangered Species, National Marine 
Fisheries !^rvice. 

(in Ooc. tl-aJSTS FUod 
BIUJNQ coot 


Caribbean Fishery Management 
Councirs Administrative 
Subcommittee; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA, Commerce. 

summary: The Caribbean Fishery 
Management Council, established by 
section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L 94-265), has established an 
Administrative Subcommittee to assist 
the Council in carrying out its 
responsibilities. The CounciPs 
Administrative Subcommittee will meet 
to consider matters related to the 
Council's administrative operations 
including the status of fishery 
management plan development. 

DATES: The public meeting will convene 
on Wednesday. December 16.1981, at 
approximately 1:30 p.m., and adjourn at 
approximately 5 p.m.; reconvene on 
Thursday. December 17,1981, at 
approximately 9 ajn., adjourn at 
approximately noon. 

ADDRESS: The public meetings will take 
place at the Council's Headquarters, 
Banco de Ponce Building. Suite 1108. 

Ha to Rcy, Puerto Rico. 

FOR FURTHER INFORMATION CONTACT. 

Caribbean Fishery Management 
Council, Suite 1108—Banco de Ponce 
Building, Hato Rey, Puerto Rico 00918, 
Telephone: (809) 753-4926. 

Dated: November 17.1961. 
lack L. Fallf, 

Chief Administrative Support Staff, National 
Marine Fisheries Service. 
ini Dm:. tt-Oi&S FM ftiS 

aitUNG cooe 


Mid-Atlantic Rsheiy Management 
Council; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA, Commerce. 

summary: The Mid-Atlantic Fishery 
Management Council, established by 
section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L 94-265), will meet to discuss the 
summer flounder fishery management 
plan (FMP); status of other FMFs; the 
outer continental shelf lease sale ^76: 
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advisory panel membership; foreign 
fishing applications, an wVll as other 
fishery management and administmtiv'e 
matters. 

OATU; The public meetings will 
('(invene on Wednesday. December 9. 
1981. at approximately noon and will 
adjourn on Thursday, December 10, 

1981, at approximately 3 p.m. The 
meetings may be lengthened cir 
shortened depending upon progress on 
the <ig<mda. 

AOOftesS: The meetings will lake placr 
at the Best Western Airport Motel. 
I’hiladelphia International Airport. 

Kimle 291. Philadelphia. Pennsylvunia. 

FOn FURTHER INFORMATION CONTACT: 
Mid-Atlantic Flsherj^ Management 
(A)undL Fcdcml Building—Room 2115, 
300 South New Street, Dovesr. De.Iavvan; 
tUOOU Teiephom): (302) 674-2331. 

Dated: NmTmher 17,19HI. 
lack L FsIU. 

Cfmf /Ufaf/nistraUve Support Staff, Sttitonai 
Morina Fisheries Service, 

rtit INe ai-ssn nM MS ti«i« 

B|\.LIN 0 COOC WfS-lT-m 


Pacific Fishery Management Council; 
Public Meeting 

agency: National Marine FlsherieR 
Service. NOAA, Commerce. • 

summary: The Paciric Fishery 
Management Council, established by 
S<‘ction 302 of the Mognuson Fisher> 
Conservation and Maniigemmt Act 
(Pub, L 94-265), will meet to gh*!? 
guidance to the Salmon Plan 
Development Team on issui*s to be 
«uidressed in the 1962 Salmon Plan 
amiMidment: a status report on Pudfic 
(Xean perch; conduct a public comment 
period beginning at 2 p.m.. us well as 
discuss other matters that may come 
before the Council bv December 10. 

1961. 

OATis: The public meeting will convene 
on Thursday, December la 1981. in the 
King's Room of the Imperial I lolel. 400 
S.W. Broadway. Portlcind, Oregon. 

FURTHER INFORMATION CONTACT: 

P^idfic Fishery Managi^mcmt Cmmcil. 

528 S.W. Mill Street—^Second Floor, 
iVirtland. Oregon 97201. Telephone: (503) 
221-6352. 

Drttixl: November 1ft. 1961. 

Kobort K. Crowell. 

fhiputy Exrcutnv Director, Naitoeoi hfarim* 
Fitheries Sorxice. 

in Ooc M|.isr4 F»lr<> n-iiMn* *mt 

Rujnq coot 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Export Visa Requirement for Cotton. 
Wool, and Manmade Fiber Textile and 
Apparel Products from Macau 

November 17,1901. 
agency: Committee for the 
Implementation of Textile Agreements. 
action: Pursuant to the terms of the 
bilateral textile agreement, a new export 
visa requirement has been established 
for cotton. %v*oo!. and man-made fiber 
textiles and apparel exported from 
Macau which piwfdes for the stamping 
of the export visa on the front side of the 
invoice (Special Customs Invoice form 
5515. successor document, w 
cximmercial invoice when such form is 
used). 

The C^ovemment of Macau has 
notified the United States thot cerlatn 
export visas issued between Octol>er 15, 
1981 through October 27.1981 have been 
stamped on the reverse side of the 
invoice (Special Customs Invoice form 
551S, successor documents, or 
commercial invoice when that form Is 
used) and has requested an automatic 
waiver for these ^ipmcnls. 

Accordingly, there is published below 
a letter from the Chairman of the 
Committee for the Implementation of 
Textile Agreements which directs the 
Commissioner of Customs to p<?nnit 
enUy of sblpmtnits of cotton. wooL and 
man-made fiber textile products, 
produced or manufactured in Macau and 
exported on and after October 15.1981 
and extending through October 27,1981. 
which have visas stamped on the 
reverse side of the invoice (Spedd 
Customs Invoice for 5315. successor 
doctmienL or commercial invoice wh«m 
such form is used). 

Kfff^ctive dale: Ncivember 18.1901. 

.\rthur Garel, 

Acting Chairman, Coaunittoe far the 
hnplc mentation of Textile Agnrt'nictHs, 
NitvendMS’ 17. 1981. 

Coinmisskincr of Customs, 
rk'pariaumt of the Tnxtsurw Washingti^ 

DC 

Dear Mr. Cammisskjcver. This dirretive 
further amends, but does m>t csncel. the 
directive of September 11.1981, ss amended, 
from the Chairman of the Committef! fur the 
Impletnenlatioa of Textile Agreements which 
establlahed a new export visa requirianent 
for cottoiL v%*uol and man-miide fiber textiles 
and apparH products from Macau. 

Umhir the terms of the Amingement 
Regiirding International Trade in Textiles 
dime at C^ffveva on December 20 1973. as 
ttvtimdcsd on Docembur 15.1977; pursuant to 
the Bilateral Cotton. Wool, and Man-Made 
Fiber Textile Agreement of Nov ember 29 aud 
Dccemlasr 16,1979. as amended, betweitn the 


(kivrmments of the United States and 
and in /icoordonca with the 
provisions of Fjtecutive Order 11851 of Ntiircb 
3.1972. as amended by Executive Order 
11961 of (anuary flu 1977. yoo sre directed, 
effijctivr on No\*ember 18.1981. to permit 
entr)’ into the United States for consumption 
and vritkclmwai from warehouse (or 
c:nnsuinplion of cotton, wool and tnan>made 
fiber textile and spparal proditcis in 
CaiU-gor^ 300-369. 400-486L uad 600-869. 
produced or manufactured in Macau and 
exported on and after October 15.1981 and 
extending thn»ugh October 27, lfl81 for whicdi 
the (HH'cmnient of Mitc4iu has stamped visas 
on the reverse side of the invoice (Special 
Customs Invidce form 5515. successor 
document or rommerdai invoice «vfuni that 
form is usi^. 

IIn* actions taken with respect to the 
Goviariumnit of Ktacau and with respect lo 
imports of cotton, wool, and man-made ribf!T 
textile products from Macao have been 
determiAud by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions lo the 
Commissfoner of Customs, which are 
necessary for the implementation of such 
actions, fall Hithin the foreign affairs 
cxci>ptioo In the role-making provlsiocu of 5 
U.S.C. 553. This letter will be published in 
Fodoral Register. 

Arthur CareL 

Acting ChairmatL Committoe for the 
impU'wentation of T&xtih Affreemnots, 

(tn IXk St-43M1 nwti-ia-si: MS aM| 

WLLSiO CODE MYO-2S-SI 


Import Controls on Csftain Cotton and 
Wool Apparel Products From Sri Lanka 

November 18.1981 
agency: Committee for the 
Implementation of Textile Agreements. 
action: Establishing import controls on 
cotton trousers In Category 347 and on 
wool sweaters in Category' 445/446. 
produced or manufactured in Sri Lanka 
and exportixl during the twelve-month 
period beginning on November 23.1981 
and extending through November 22. 
1982, nt respective levels of 306.979 
dozen and Q3.281 dozen. 

(A detailed description of the textile 
categories In terms of T.S,U.S.A. 
numbers published in the Federal 
Register on February 28.1900 (45 FR 
13172), 88 amended on April 23.1960 (45 
FR 27463), August IZ 1980 (45 FR 53506) 
December 24. 1980 (45 FR 05142), May 5. 
19H1 (46 FR 25121), and October 5.1981 
(46 FR 46963) and October 27.1901 (46 
FR 52409)). 

summary: Pursuant to the terms of the 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of July 7,1980. 
us amended, between the Governments 
of the United States and Sri Lanka, 
consultations were requested by the 
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United States on August 25.1961, 
concerning imports into the United 
States, of cotton and wool textile 
products in Categories 347 and 445/446 
from Sri Lanka. Notice of the intention 
to hold these consultations was 
published In the Federal Register on 
September 15,1981 (46 FR 45792). Under 
the terms of the bilateral agreement, the 
Government of Sri l.anka is obligated to 
limit its exports to the United States of 
these products during the ninety-day 
consultation period which began on 
August 25,1981 and extends through 
November 22.1981 to respective levels 
of 74.663 dozen and 11.237 dozen in the 
event that no mutually satisfactory 
solution is reached during consultations. 
These ninety-day levels are currently 
being controlled by the U.S. Government 
(See 45 FR 50092). 

The bilateral agreement, as amended, 
also specifies that Sri Landa is obligated 
to limit its exports to the United States 
of cotton trousers and wool sweaters in 
Categories 347 and 445/446, during the 
twelve-month period beginning on 
November 23,1981 and extending 
through November 22,1982. 

inasmuch as consultations with the 
Government of Sri Lanka have not yet 
reached a mutually satisfactory solution, 
the United States Government has 
decidetl. in carrying out Its 
responsibilities in implementing the 
aforementioned provisions of the 
bilateral agreement, to prohibit entry of 
imports of cotton and wool textile 
products in Categories 347 and 445/446 
in excess of 308,979 dozen and 63,261 
dozen, respectively, during the twelve¬ 
month period beginning on November 
23.1981 and extending through 
November 22,1982. Should a mutually 
satisfactory solution be reached in 
consultations with the Government of 
Sri Lanka, notice will be published in 
the Federal Register, 

EFFECTIVE DATE: November 23.1961. 

FOR FURTHER INFORMATION CONTACT: 
Ross Arnold, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Gommcrco, 
Washington. D.C. 20230 (202/377-4212). 
SUPPUEMENTARY INFORMATION: On May 
1,1981, there was published in the 
Federal Register (46 FR 24618) a letter 
dated April 27,1981 from the Chairman 
of the Committee for the Implementation 
of Textile Agreements to the 
Commissioner of Customs which 
established levels of restraint for certain 
categories of cotton and man-made fiber 
textile products, produced or 
manufactured in Sri Lanka and exported 
during the twelve-month period which 
began on May 1.1981. The notice 
document which preceded this letter 


described the consultation mechanism 
which applies to categories of textile 
products under the bilateral agreement, 
such as Categories 347 and 445/448. 
which arc not subject to speciHc ceilings 
and for which levels may be establish^ 
during the year. A further letter to the 
Commissioner of Customs from the 
Chairman of the Committee for the 
Implementation of Textile Agreements, 
published on October 9.1961 (46 FR 
50092). established levels of restraint of 
74.663 dozen for Category 347 and 11.237 
dozen for Category 445/446 during the 
ninoty-day period which began on 
August 25.1961 and extends through 
November 22,1981. 

In the letter published below, 
pursuant to the bilateral agreement, the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
prohibit entry in the United States for 
consumption, or withdrawal from 
warehouse for consumption, of cotton 
and wool textile products tn Categories 
347 and 445/446. produced or 
manufactured In Sri Lanka and exported 
during the twelve-month period 
beginning on November 23.1981 and 
extending through November 22,1982. in 
excess of the designated levels of 
restraint. 

Arihiir Garel, 

Acting Chairman, Committno for the 
Implementation of TextiJe Agrvoments. 

Committee for the Implementjition of Textile 
Agreements 

Commissioner of Customs. 

Department of the T>vosur}\ Washington, 

DC. 

Dear Mr. Commissioner Under the terms of 
the Arrangement Regarding International 
Trade in Textiles done at Geneva on 
December 20,1973. as extended on December 
15.1977: pursuant to the Bilateral Cotton. 
Wool and Man-Made Fiber Textile 
Agreement of July 7,1960. as amended, 
between the Governments of the United 
States and Sri Lanka, and in accordance with 
the provisions of Executive Order 11651 of 
March 3,1972, as amended by Executive 
Order 11951 of January 6.1977. you ore 
directed to prohibit, elective on November 
22.1962. entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of cotton and 
wool textile products in Categories 347 and 
445/446. produced or manufactured in Sri 
Lanka and exported on and after November 
23.1981, in excess of the following levels of 
restraint: 



12-month 

CsMQOry 

Iwftof 

msvant 


tfdoxon) 


306.979 




In carrying out this directive, entries of 
cotton and wool textile products in 
Categories 347 and 445/448 which have been 
exported to the United States on and after 
August 25.1981 and extending through 
November 22,1981 shall, to the extent of any 
unfilled balance be charged against the levels 
of restraint established for such goods during 
that period. In the event that the levels of 
restraint established for the period which 
began on August 25.1681 and extended 
through November 22.1961 have been 
exhausted by previous entries, such goods 
shall be subject to the levels established 
herein for the twelve-month period beginning 
on November 23.1981. Also to be charged to 
the twelve-month level of restraint 
established for Category 445/446 arc 2.833 
dozen representing September 1981 imports, 
exported during the ninety-day consultation 
period which bi^n on August 25.1981. « 

A detailed description of the textile 
categories in terms of T.S.US.A. numbers 
was published in the Federal Register on 
February 28.1960 (46 F.R. 13172). as amended 
on April 23.1960 (45 F.R. 27463). August 12, 

1980 (45 FR 53508) December 24.1980 (45 FJt 
85142). May 5.1981 (46 F.R. 25121), October 5. 

1981 (46 F.R. 48063) and October 27.1961 (46 
F.R. 52409). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of Sri Ijinka and with respect to 
imports of cotton and wool textile products 
from Sri Lanka have been determined by the 
Committee for the Implementation of Textile 
Agreements to Involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which arc necessary for the 
implementation of such actions, fall within 
the foreign affairs exception to the rule- 
making provisions of 5 U.S.C 553. This letter 
will be published in the Federal Register. 

Sincerely. 

Arthur Carel. 

Acting Chairman, Committee for the 
Impfementation of Textile Agreements, 

(Pit Ooc. t1<437« FM ess «m| 

8IUJNO CODE 3SI0-2S-M 


COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement Ust 1982; Aclditions end 
Deletions 

AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to and deletions from 
procurement list 

summary: This action adds to and 
deletes from Procurement List 1982 
commodities to be produced by and 
services to be provided by workshops 
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for the blind and other severely 
handicapped. 

EFFECTIVI date: November 20. 1981. 
address: Committee for Purchase from 
the Blind and Other Severely 
Miindicapped. 2009 14th Street North, 
Suite 010. Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On )uly 
24. 1981, September 4. 19B1. and 
September 18, 1961, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped publish(.*d 
notices (46 FR 38119. 46 FR 44494. and 46 
FR 46375) of proposed additions to and 
deletions from Procurement List 1982, 
.November 12,1981 (46 55740). 

Additions 

/\fler consideration of the relevant 
miitter presented, the Committee has 
determined that the commodity and 
iiervice listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C 46-46c. 85 Stat, 77. 

Accordingly, the following commodity 
and serv ice are hereby added to 
l*n)curemcnt List 1982: 

CIass 7510 

Mechanical Pencil 
'510-00-307-7885 

SIC 7349 

janitorial/Custodial 

FIlAworth Air Force Base. South Dakota 
Deletions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity and 
Her\ice listed below are no longer 
suitable for procurement by the Federal 
Government under 41 U.S.C, 46-48c. 85 
Stat. 77. 

Accordingly, the following commodity 
and service are hereby deleted from 
lVix:urement List 1982: 

CUias6230 

flashlight 

^^30-00-643-3486 

SIC 5812 

CiitLTed Noon Meals 
Aimed Forces Examining and Entrance 
Station. Seattle, Washington 
C. W. FMchor, 

E-ttfciitive Director, 

IX Uk llt«4SS33 riM n-lSOl. ms ami 
•AUNO COOC Si30-3S-M 


FrocuremRot List 19S2; Proposed 
Additions 

agency: Committee for Purchase from 
Ihe Blind and Other Severely 
Handicapped. 


action: Proposed additions to 
procurement list. 

summary: The Committrte has received 
proposals to add to Procurement list 
1982 commodities to be produced by 
workshops for the blind and other 
severely handicapped. 

Comments must be received on or ' 
before: December 3,1981. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 2009 14th Street North, 
Suite 610. Arlington. Virginia 22201. 

FOR further information CONTACT: 
a W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a)(2). 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities listed below 
from workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
commodities to Procurement List 1982. 
November 12.1981 (46 FR 55740): 

Class 3990 

Pallet. Warehouse (4<T’ x 48*’} 

(Requirements for Army and Air Force 
Exchange Service. Oakliind Army Base. 
Califomis only) 

Class 7510 

PendL Flne-Une. Writing 
7510-00-286-5755 
7510-00-286-5750 
7510-00-280-5751 
C. W, Fletcher. 

Executive Director, 

(FR Doc S1-S3SS1 FUod U-IKSI: »mj 

MLLINO COOC Si20-33-N 


Procurement List 1962; Establishment 

Correction 

In FR Doc. 81-32581, appearing on 
page 55740, in the issue of Thursday, 
November 12.1981. make the following 
corrcK:(ions. 

1 . On page 55740, second column, 
under “CLASS 1005“, the entry under 
“Sling. Adjustable, Small Arms (IB)** 
should read TOO5-OO-i67-4330“. 

2 . On page 55741. first column, eighth 
line, the material reading *148x40x28“)“ 
should read “(48x4OxJ0“)**. 

3. In the same column, under “CLASS 
4910“, “Creeper. Mechanic's (SH)“, the 
first entry should read “4910-00-251- 
6981“. 

4. On page S5741. second column, 
under “CLASS 5440'*. “Stepladdcr (IB|“. 


the first entry should read “544-00-i514- 
4483“, 

5. On page 55741, third column, the 
eighth line from the bottom of the page 
*8530-00-299-9603“ should be deleted. 

6 . On page 55742. first column, under 
“CLASS 6532“, the entries under “Gown, 
Hospital. Personnel (SH)“ should have 
read: 

8532-^7-045-5380 

6532-^7/-045-5381 

7. On page 55743. third column, the 
fourteenth line from the bottom of the 
page, under “Envelope. Cr>'stal Clear 
Vinyl (IB)“, should read ‘7510-00-N/B- 
0003**. 

6 . On page 55745. first column, the first 
eleven entries under “Paper. Looselcaf. 
Ruled (1B)“, should read: 
7530-00-286-6366 
7530-00-286-4332 
7530-00-286-4331 
7530-00-288-4333 
7530-00-286-4334 
7530-00-286-4335 
7530-00-198-6265 
7530-710-286-4336 
7530-00-280-4337 
7530-00-286-4338 
7530-00-286-4339 

9. In the same column, under “CLASS 
7690“, the seventeenth line reading “- 
Code 607 USPSW“ should read “7690- 
Code 607 USPSW“. 

la On page 55745, third column, thirty 
fourth line reading “79204)0-246-.93a'’ 
should read *7920-00-246-0930“. 

11 . On page 55747, third column, the 
ninth line under “CLASS 8465** reading 
“Bag, Soiled Clothes (SH) (iB)“ should 
read “Bag. Soiled Clothes (SH)“. 

12 . In the same column, the sixth line 
from the bottom of the page should read 
“8465-00-781-9564“. 

13. On page 55748, first column, the 
third line under “CLASS 8520“, “Soap, 
Toilet (IB)“ reading * 8520-01-141-2519** 
should read “8520-00-141-2519“. 

14. On page 55748, second column, 
third line under **CLASS 9920“ was 
omitted. Above ''Divider, Separation 
(SH)“ add “U.S Postal Items 

15. In the same column, the eighth line 
from the bottom of the page reading 
“Pii. Item ^0816-A“ should read “P.S 
Item «0816-B**. 

MOJNQ coot 


DEPARTMENT OF DEFENSE 

OepartfnRfTt of the Air Force 

USAF Sdenttfic Advisory Board; 
Meeting 

The USAF Scientific Advisory Board 
Foreign Technology Division Advisory 
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Group. Air Force Systems Command, 
will hold meetings on December 17. 
1981, from 8:00 am to 5:00 pm. and 
December 18,1981, from 8:00 am to l.'OO 
pm. at Wright-Patterson Air Force Base, 
Ohio. Building 856. Room E202 
The Division Advisory Group will 
receive classified briefings and 
participate in review and discussions 
related to Foreign Technology Division 
assessment of foreign particle beam 
research and development. Review 
emphasis will be placed upon foreign 
capability to develop w'eapons quality 
beams. 

l*he meetings concern matters listed 
in Section 552b(c), Title 5, United States 
Code. speciBcully subparagraph (1) 
thereof, and accordingly the meetings 
are closed to the public. 

For further information, amtuct the 
Scientific Advisory Board Secretariat at 
(202) 607-8404. 

Carol M. Rom, 

Air Force Federal Rejihter, Liaison Officer. 

fTR Doc. FiM 

eiujMQ cooc ssio-at-ii 


DEPARTMENT OF ENERGY 

Economic Re^^iiUitory Administration 

(ERA Docket No. 81-31-NQ] 

Natural Gas Imports From Canada; 
Northwest Pipeline Corp^ Application 
for Authorization To Extend Period 
and Increase Volumes 

AGENCY: Economic Regulatory* 
Administration. DOE. 
action: Notice of application to import 
natural gas from Canada. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on August 28.1981 of an application 
from Northwest Pipeline Corporation 
(Northwest) to amend its authorization 
to import certain volumes of natural gas 
purchased from Westcoast 
Transmission Company (Westcoast) by 
extending the term of that authorization 
from December 31.1981 through October 
31.1987. and by increasing the total 
volume of gas available for import. 

The application Is filed with ERA 
pursuant to Section 3 of the Natural Gas 
Act and DOE Delegation Order No. 
0204-54. Protests or petitions to 
interv'enc are invited. 

OATES: Protests or petitions to intervene 
are to be filed no later than 4:30 p.m.. 
December 7,1981. 

FOR FURTHER INFORMATION CONTACT: 

Stanley Vass. Division of Natural Gas. 
Economic Regulatory Administration. 


2000 M Street. N.W.. Room 6304, RG- 
13. Washington. D.C. 20461. (202) 653- 
3823 

Sue D. Sheridan (Office of General 
Counsel. Natural Gas and Mineral 
Leasing). 1000 Independence Avenue, 
S.W„ Forreslal Building. Room 6E-042. 
Washington. D.C 20585. (202) 252- 
6667 

SUPPLEMENTARY INFORMATION: Pursuant 
to a contract dated September 23.1960. 
the El Paso Natural Gas Company (El 
Paso) agreed to purchase certain 
volumes of natural gas from Westcoast 
to bo imported at the Kingsgate, British 
Columbia import point. By an order 
issued August 5. I960 in Docket No. G- 
18033 (24 FPC 134). the Federal Power 
Commission (the Commission) 
authorized El Paso to purchase from 
Westcoast and import up to 151,731 Mcf 
of natural gas per day through December 
31.1961. not to exceed a total of 1.02 Tcf 
over the term of the authorization. The 
Commission on September 21.1973 
issued orders in D^ket Nos. CP73-331 
and CP73-332 (50 FPC 825) authorizing 
Northwest to acquire and operate the 
facilities of £1 Paso's Northwest System 
Division, and to continue the 
importation of gas purchased from 
Westcoast as ^ Paso' successor in 
interest under the terms of the 
Commission's prior order in Docket No. 
G-18033. 

By an agreement dated July 6,1979, 
Northwest and Westcoast amended the 
September 23.1960 contract to extend 
its term from December 31.1981 through 
October 31,1989. On April 30.1979. 
Westcoast requested the National 
Energy Board of Canada (NEB) to 
amend Export License CI.r^ to extend 
its term and to increase the volume 
available for export by 201 Bcf, thereby 
increasing from 1.02 Tcf to 1.221 Tcf the 
total volume available for export to 
Northwest. As recommended by the 
NEB. the Canadian Govemor-in-Council 
on December 10,1979. amended Export 
license CL-4 to pennit Westcoast to 
continue exporting gas to Northwest 
through October 31.1987, with a phased- 
in reduction of authorized volumes as 
follows: 

December 10.1981 through October 
31,1982—151,731 Mcf per chiy and 46 Bcf 
annually; November 1.1982 through 
October 31.1984—151.731 Mcf per day 
and 51 Bcf annually (no change from 
previously authorized daily and annual 
volumes); 

November 1.1984 through October 31. 

1985— 116,000 Mcf per day and 38 Bcf 
annually; 

November 1,1985 through October 31, 

1986— 76.000 Mcf per day and 26 Bcf 
annually: 


November 1.1986 through October 31. 

1987—38,000 Mcf per day and 13 Bcf 
annually. 

The export license as amended 
authorizes Westcoast to export a total of 
1.245 Tcf of natural gas during the period 
covered by the license (1961-1987). of 
which 225 Bcf is authorized for export 
during the extended term of the license 
running from December 10,1981 to 
October 31,1987. 

On August 28.1981, Northwest filed 
an application requesting ERA to extend 
through October 31.1987 its 
authorization to import gas from 
Westcoast at the Kingsgate import point 
and to increase the total volumes 
available fpr import by 201 Bcf for a 
total volume of 1.221 Tcf over the entire 
term of the authorization (1961 through 
1987). On October 29.1961, Northwest’s 
supplemented its application to increase 
the volume requested for import to 
request 225 Bcf for a total volume of 
1.245 Tcf over the entire term of the 
authorization. 

Under its contract with Westcoast. 
Northwest is required to purchase and 
reoeiv'e delivery of the lesser of (a) a 
minimum average daily volume of 
natural gas equal to ninety (90) percent 
of the maximum daily volume 
authorized or (b) the volumes of gas 
Westcoast is obligated to purchase 
under a specified list of gas purchase 
agreements. The contract provides that 
the price of the gas to be imported will 
be the international border price, 
currently $4.94 per MMBtu. Northwest 
states that if its application is approved, 
it will continue to sell the major portion 
of the gas to municipalities, distribution 
companies and pipeline companies in 
Idaho. Washington. Oregon, Colorado, 
Wyoming and Utah. 

In support of its application. 

Northwest states that the proposed 
additional import will not be 
inconsistent with the public interest 
because it will provide up to 225 Bcf of 
natural gas to Northwest and its 
customers over the extended term of the 
import license. Northwest states that 
approval of its application will permit it 
to continue to meet customer 
requirements in northestem Washington 
and the panhandle of Idaho with 
existing facilities. Without the 
additional imports, Northwest states 
that it would have to make substantial 
modifications on the northern portion of 
its transmission system to assure 
adequate natural mu service to those 
areas. Northwest further states that 
extension of its import authorization is 
the most economical means of serving 
the market areas historically served 
through the Kingsgate import point. 
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Other Informiition 

Any person wishing to liecome a party 
to the prr^ceeding or to participate as a 
party in any conference or hearing 
which might he convened must file a 
(Hftition to lntt»r\'enc. Any person may 
file u protest with respect to this 
appllc^itiom The filing of a protest will 
not serve to make the protestant a party 
to the proceeding. Protests will he 
t onsidered in determining the 
appropriate action to be taken on the 
application. 

All protests and petitions to intervene 
must meet the requirements specified in 
18 CFR 1.8 and l.tO, They should be filed 
with the Division of Natural (tas. 
Kconomic Regulatory Administration. 
Room 8304. RC-13. 2000 M Street N.W.. 
Washington. D.C. 20461. Because the 
applicant has requested that a decision 
be issued before December 31.1961. all 
protests and petitions to intervene must 
1)0 filfKi no later than 4:30 p.m.. 
l)t^camber 7,1981. An official service list 
will not be available until after this 
inler\»enti(>n j>eriod is closed. 

A hearing will not be held unless a 
motion for a hearing is made by a party 
or person seeking intervention and 
granted by ERA. or If ERA on its own 
motion bidieves that a hearing is 
necessary or riKiuired- A person filing a 
motion for hearing should demonstrate 
how a hearing will advance tlie 
proceixiingft. If a hearing is scheduled. 
KRA will provider notice to all parties 
and persons whose petitions to 
intorvime are pending. 

\ copy of the application noticed 
hmin U available for public Inspeclion 
Hnd cop>ing in the Division of Natural 
(ias Docket Room, Room 5304, 2000 M 
Street. N.W.. Washington. D.C, 20461. 
between the hours of 8:00 a.m.. and 4:30 
p.m,, Monday through Friday, except 
Fiuleral holidays. 

IfMued in Washingtrm. D.C. on November 
U 1981. 

Kaybuni tlanzlik. 

Adminhtraior, Economic Regulatory 
Administration. 

(tit Due ai’llMlI «n| 

finjJNO COOC 


(Docket No. ERA-FC-ai-009; OFC Case No. 
5S027-30SS-01.02.03-12] 

^owerplant and Industrial Fuel Use; 
ARCO Retroleum Products Co. 

agency: Economic Regulatory 
Administration. DOB. 

action: Order granting exemptions from 
the prohibitions of the Powerplant and 
Industrial Fuel Use Act of 1978. 


summary: On March la 1981. ARCO 
Petroleum Products Company (ARCO) 
filed a petition with the l^nomic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) seeking 
permanent exemptions for three new 
major fuel burning installations (MFBFs) 
from the provisions of the Powerplant 
and Industrial Fuel Use Act of 1978,42 
U.S.C. § 8301 et seq., (FUA or the Act), 
which prohibit the use of petroleum and 
natural gas as a primary energy source 
in certain new MFBfs. The procedure 
for petitioning and the criteria for an 
exemption from the prohibitions of FUA 
are contained in 10 CFR Parts 500. 501 
and 503 published on june 8.1980. at 45 
FR 38276 and 38302. 

ARCO initially requested a permanent 
exemption under 10 CVIA § 503.32 bas4»d 
upon a lack of alternate fuel supply at a 
cost which does not substantially 
exceed the cost of using imported 
petroleum as a primary energy source 
for each of three new field-erected 
boilers (identified as Boiler Mouse Units 
Nos. 1. 2 and 3). to be installed at 
ARCO’s Phjiladelphia Refiner>'. 
Philadelphia. Pennsylvania. As 
explained in the SUPPLFAIFXI'ARY 
INFORMATION section liolow. KRA. 
with ARCO's concurrence, subsequently 
redesignated ARCO’s petition as a 
petition for a permanent fuels mixture 
exemption for each of the three MFBI’s 
under the provisions of 10 CFR 503.38, 
Pursuant to section 212(d) of the Act. 
and 10 CFR $ 503.3a and 8ubj€M:t to 
specified terms and conditions stated 
herein. ERA hereby Lssucs this order 
granting permanent fuels mixture 
exemptions to ARCO to permit the use 
of petroleum and/or natural gas in a 
mixture with refinery waste gas in Boiler 
Mouse Units Nos. 1, 2 and 3. As 
spiHiified in the terms and conditions, 
the amount of petroleum and/or natual 
gas used in each exempted unit shall not 
exceed 25 percent of the total annual Btu 
heal input of the primary energy sources 
used in each MFBL 
In accordance with section 702(u) of 
FUA. this order shall take effect on 
fanuary 19.1982. 

FOR FURTHER INFORMATION CONTACT: 
Richard A. Ransom, Office of Fuels 
Conversion. Economic Regulatory 
Administration. 2000 M Street. NW., 
Room 6114. Washington. D.C 20461. 
Phone (202) 653-3341 
Robert Goodie, Case Mitnager. Office of 
Fuels Conversion. Economic 
Regulatory Administration. 2000 M 
Street. NW’.. Room 6114. W’ashington. 
D.C 20461. Phone (202) 053-3400 
Douglas Mitchell. Office of Cenerul 
Counsel. Department of Energy, 
Forrestal Building. Room 6B-178.1000 


Indep<mdi!nce Avenue. SW., 

Washington. D.C 20585. Phone (202) 

252-2967 

I’he public file containing a copy of 
this order and other documents and 
supporting materials on this proceeding 
is available for inspection upon request 
at Room 7120. Federal Building. 12th and 
Pennsylvania Avenue. NW., 

Washington. D.C. Monday-Friday. 8:00 
a.m.-4:30 p.m. 

SUPPLEMENTARY INFORMATION: ERA 

published notice of its acceptance of 
ARCO’s petition for cost exemptions 
under 10 CFR 503.32 In the Federal 
Register on May 15,1981, at 46 FR 26810. 
As stated in that notice. ARCO. on 
March 20, 1981. filed a request with ERA 
for a determination that the refinery 
waste gas proposed to be used in the 
three MFBI’s in a mixture with refinery 
fuel oil is an alternate fuel under the 
criteria contained at 10 CFR 500.2 
(Definitions of ''alternate fuel" and 
'•petroleum"). As furthr noted by ERA in 
that notice, if the refinery waste gas 
were found to be an alternate fuel, then 
it would appear that ARCO’s stated 
intention to limit the amount of refinciy* 
fuel oil to be burned in a mixture with 
the refinery waste gas in the three 
MFBI’s to not more than 25 percent of 
each unit’s total annua] Btu heat input 
would qualify the three MFBFs for the 
permanent fuels mixture exemption by 
certificiition available under 10 CFR 
503.38(d). 

In a letter dated )une 11,1961. ERA 
advised ARCO that the gaseous waste 
by-product planned to be used as n fuel 
in the new units at the Philadelphia 
Refiner>' was determined to be an 
alternate fuel ERA also stated in that 
letter that subject to ARCO’s approval it 
will redesignate ARCO’s petition, in 
uccordiince with 10 CFR W1.67, as a 
petition for a permanent fuels mixture 
cxemtion for each boiler, and publish 
notice of redesignation of the petition in 
the Federal Register. ARCO. by letter 
dated )uly IS. 1981. approved the 
rcdcsignation of its petition and 
submitted the certifications and 
environmental checklist required for a 
permanent fuels mixtures exemption 
under 10 CFR 503.38(d). 

On September 1,1981, ERA published 
in the F^eral Register at 46 FR 43867, 
notic.e of redesignation of ARCO’s 
petition as a petition for permanent fuels 
mixture exemptions and. pursuant to 10 
CFR 501.3(d|. noticed that with the 
submission of the certifications required 
under 10 CFR 503.38(d), ARCO’s 
redesignated petition for permanent 
fuels mixture exemptions was complete 
and accepted. Simultaneously with the 
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notice of rcdesignation and acceptance, 
and after the ERA staff had reviewed 
and analyzed the information submitted 
by ARCO under the provisions of 10 
CFR 503.3a(d), ERA. pursuant to 10 CFR 
501.64, published notice of the 
availability of the Tentative Staff 
Analysis prepared by the ERA staff. The 
analysis recommended that ERA issue 
an order which would grant ARCO 
permanent fuels mixture exemptions for 
Boiler House Units 1. 2 and 3 with the 
proviso that the amount of petroleum 
and/or natural gus used in each of the 
three MFBrs not exceed 25 percent of 
the total annual Btu heat input of the 
primary energy sources used in each 
Mrai. 

The combined notice provided a 45- 
day comment period during which 
interested persons could submit written 
comments on the redesignation of 
ARC0*8 petition. ERA'S acceptance of 
the redesignated petition and the 
Tentative Staff Analysis and could 
request that a public hearing be 
convened. The period expired on 
October 16,1981. No comments were 
received nor was a public hearing 
requested. 

Decision and Order 

Based upon review of the entire 
record of this proceeding, ERA has 
determined that ARCO has satisfied the 
certification requirements of 10 CFR 
503.38(d). Therefore, pursuant to section 
212(d) of the Act. and subfect to the 
terms and conditions stated below, ERA 
hereby grants ARCO permanent fuels 
mixture exemptions to permit the use of 
petroleum and/or natural gas in a 
mixture with the refinery waste gas 
produced at the Philadelphia Refinery in 
the new Boiler House Units Nos. 1. 2 and 
3. The total amount of petroleum and/or 
natural gas used In ea^ exempted unit 
shall not exceed 25 percent of the total 
annual Btu heat input of the primary 
energy sources used in each MFBI. 

Terms and Conditions: Section 214(a) 
of FUA and 10 CFR 503.38(e) proridc 
ERA the authority to attach terms and 
conditions to any order granting an 
exemption. Accordingly, this older is 
granted subject to the following terms 
and conditions: 

(1) The amount of petroleum and/or 
natural gas to be used in a mixture with 
an alternate fuel in each of Boiler House 
Units Nos. 1. 2 and 3, will not exceed 25 
percent of the total annual Btu heat 
input of the primary energy sources of 
each unit: 

(2) The quality of any petroleum to be 
burned in each of the exempted units 
will be the lowest grade available, 
which is technically feasible, and 
capable of being burned consistent with 


applicable environmental requirements: 
and 

(3) Prior to operating Boiler House 
Units Nos. 1, 2 and 3. ARCO will secure 
all applicable environmental permits 
and approvals pursuant, but not limited, 
to the follo%ving: Clean Air Act. Clean 
Water Act, Rivers and Harbors Act. 
Coastal Zone Management Act and the 
Resource Conservation and Recovery 
Act. 

Reporting Requirements 

In addition to the above standard 
terms and conditions. ARCO will, 
pursuant to 10 CFR 503.38(g), submit to 
ERA the following: (a) A certified 
statement indicating the date (or dates) 
Boiler House Units Nos. 1, 2 and 3 are 
first operated under the provisions of 
this o^er, and (b) Within 30 days of 
each anniversary date (or dates) of 
commencement of operation of Boiler 
tfouse Units Nos. 1,2, and 3. a certified 
statement of the percentage of 
petroleum and/or natural gas to total 
fuel consumed in each exempted MFBI 
during the preceding year. Such 
certifications shall be executed by a 
duly authorized representative of 
ARCO. D'te OFC Case Number 55027- 
3095-01,02.03-12 on each certification 
and send to: Economic Regulatory 
Administration. Case Control Unit (Fuel 
Use Act). Attn: OFC Case No. 55027- 
3095-01.02,03-12. Box 4629. Room 6114, 
2000 M Street, NW., Washington, D.C 
20461. 

NEPA Categorical Exclusion Guidelines 

On August 11,1980, DOE published in 
the Federal Register (45 FR 53199) a 
notice of proposed amendments to 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the guidelines, 
the grant or denial of certain FUA 
permanent exemptions, including the 
permanent fuels mixture exemption by 
certification, was identified as an action 
which normally does not require the 
preparation of an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. ARCO has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new MFEI's under 
exemption. The Environmental Checklist 
completed and certified to by ARCO 
pursuant to 10 CFR 503.15(b) has been 
reriewed by DOE's Office of 
Environmental Protection, Safety, and 
Emergency Preparedness in consultation 


with the Office of the General Counsel. 
ARCO's responses to the questions 
contained therein indicated that the 
operation of the new Boiler House Units 
Nos. 1. 2. and 3 will have no significant 
impact on those areas regulated by 
specified taws that impose consultation 
requirements on DOE, and otherwise 
affirm the applicability of the 
categorical exclusion to this FUA action. 
ERA has not received any public 
comments during this proceeding which 
raised questions regarding the 
application of the categorical exclusion 
in this instance. Therefore, no additional 
environmental review is deemed to be 
required. 

Effectiveness of Order 

This order shall take effect on January 
19.1982. 

Judicial Review 

Pursuant to section 702(c) of the Act 
and 10 CFR 501.69, any person aggrieved 
by this order may petition for judicial 
review in the United States court of 
appeals for the circuit wherein such 
person resides, or has his principal place 
of business, at any time before January 
la 1962. 

Issued in Washington. D.C on NovemW 
13.1981. 

Rayburn Hanxlik, 

Adminhirator, Economic Regulatory 
Administration^ 

(FK Doc. St*33S50 FUmI 11-19-at: 8:45 
mtUNG COOC 


I Docket Mo. ERA-fC-81-018; OFC Cose No. 
55368-3194-01-12] 

Poweiplant and Industrial Fuel Use; 
Jones & Laughiln Steel Corp. 

AGENCY: Economic Regulatory 
Administration. DOE. 
action: Order granting an exemption 
from the prohibitions of the Powerplanl 
and Industrial Fuel Use Act of 197a 

summary: On July 14,1981, jones h 
Laughlin Steel Corporation (J&L) filed a 
petition with the E^nomic Regulatory 
Administration (ERA) of the Department 
of Ener^ (EKDE) seeking a permanent 
exemption for a major fuel burning 
installation (MFBI) from the provisions 
of the Powerplant and Industrial Fuel 
Use Act of 1978, 42 U.S.C 8301 et seq,. 
(FUA or the Act), which prohibit the use 
of petroleum and natural gas as a 
primary energy source in certain new 
MFBl'a. The procedure for petitioning 
and criteria for an exemption from the 
prohibitions of FUA are contained in 10 
CFR Parts 500, 501 and 503 published on 
)une 6.1980. at 45 FR 38276 and 38302. 
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I&L requested a permanent fuels 
mixture exemption in order to bum 
petroleum and natural gas in a mixture 
with industrial and commercial waste 
oils and blast furnace gas in a new field- 
erected boiler (designated as ^61 Boiler 
by I&L) at its Aliquippa Works located 
at Aliquippa. Pennsylvania. The 
industiial and commercial waste oils 
proposed to be used in the mixture 
consist of spent lubricants and 
crankcase sludge collected from 
gasoline service stations. 

Pursuant to section 212(d) of the AcL 
and 10 CFR 503.38, and subject to 
specified terms and conditions stated 
herein, ERA hereby Issues this order 
granting a permanent fuels mixture 
exemption to )&L to permit the use of 
petroleum and natural gas in a mixture 
with industrial and commercial waste 
oils and blast furnace gas in the #61 
Boiler. As spedfled in the terms and 
conditions, the amount of petroleum and 
natural gas used in the exempted unit 
shall not exceed 25 percent of the total 
annual Btu heat input of the primary 
energy sources used in the unit. 

In accordance with section 702(a) of 
FUA, this order shall take effect on 
January 19.1982, 

FOR FURTHER INFORMATION CONTACT, 
Richard A. Ransom, Office of Fuels 
Conversion. Economic Regulatory 
Administration, 2000 M Street, NW^ 
Room 0114, Washington, D.C. 20461, 
Phone (202) 653-3341 
Robert Goodie. Case Manager. New 
MFBI Branch, Office of Fuels 
Conversion, Economic Regulatory 
Administration, 2000 M Street. NW., 
Room 6114, Washington, D.C 20461, 
Phone (202) 653-3400 
Douglas F. Mitchell, Office of the 
General Counsel, Department of 
Energy, Forrestal Building, Room 6B- 
178.1000 Independence Avenue. SW., 
Washington, D.C. 20585, Phone (202) 
252-2967 

l*he public file containing a copy of 
this order and other documents and 
supporting materials on this proceeding 
is available for inspection upon request 
at Room 7120. Federal Building, 12th and 
i^ennsylvania Avenue. NW„ 

Washington, D.C, Monday-Friday. 8:00 
u.m.-4:30 pjn. 

SUPPLEMENTARY INFORMATION: Under 
the authority of section 212(d) of the 
Act. 10 CFR 503.38 sets forth eligibility 
criteria and evidentiary requirements 
governing a permanent exemption for 
the use of petroleum or natural gas in a 
mixture with alternate fuels. Under 10 
CFR 503.38(d), a certification alternative 
is available for MFBl's which will not 
hum more than 25 percent petroleum or 
natural gas in a mixture with an 


alternate fuel. )&L utilized the 
certification alternative in its permanent 
fuels mixture exemption petition. 

In accordance with the procedural 
requirements of FUA and 10 CFR 
501.3(d). ERA published notice of its 
acceptance of )&L*s petition in the 
Federal Register on September 1.1981, 
at 46 FR 43870. The notice of acceptance 
provided a 45-day comment period 
during which interested persons could 
submit written comments on the petition 
for exemption or could request that a 
public hearing be convened The period 
expired on October 16,1981. 

The ERA staff reviewed and analyzed 
the information contained in the record 
of the proceeding to that date and 
prepared a tentative staff analysis. The 
analysis recommended that ERA issue 
an order granting J&L a permanent fuels 
mixture exemption for its #61 Boiler, 
permitting the use of petroleum and 
natural gas in a mixture with industrial 
and commercial waste oils and blast 
furnace gas, with the proviso that the 
amount of petroleum and natural gas 
used in the MFBI not exceed 25 percent 
of the total annual Btu heat input of the 
primary energy sources used in the unit. 
Pursuant to 10 CFR 501.164. ERA 
published notice of the availability of 
the Tentative Staff Analysis in the 
Federal Register on October 1.1981, at 
46 FR 48286. The 14*day comment period 
prescribed in 10 CFR 501.164 for 
interested persons to submit ivritten 
comments or request a public hearing on 
the Tentative Staff Analysis was 
incorporated into the remaining 16<days 
of the 45-day comment period provided 
in the notice of acceptance. The 
combined periods expired on October 
16,1981. No comments were received on 
ERA*s acceptance of )&L*s petition or on 
the Tenative Staff Analysis nor was a 
public hearing requested. 

As required by section 701(f) and (g) 
of the AcL ERA provided copies of ]&L*8 
petition to the Environmental Protection 
Agency and the Federal Trade 
Commission for their comments. No 
comments were received from those 
agencies. 

Decision and Order 

Based upon review of the entire 
record of this proceeding. ERA has 
determined that )&L has satisfied the 
certiBcation requirements of 10 CFR 
503.38(d). Therefore, pursuant to section 
212(d) of the Act, and subject to the 
terms and conditions stated below, ERA 
hereby grants ]&L a permanent fuels 
mixture exemption to permit the use of 
petroleum and natural gas in a mixture 
with industrial and commercial waste 
oils and blast furnace gas in the new 
^61 Boiler. The total amount of 


petroleum and natural gas used in the 
exempted unit shall not exceed 25 
percent of the total annual Btu heat 
input of the primary energy sources used 
in that unit 

Terms and Conditions 

Section 214(a) of FUA and 10 CFR 
503.38(e) provide ERA the authority to 
attach terms and conditions to any order 
granting an exemption. Accordingly, this 
order is granted subject to the following 
terms and conditions. 

(1) The amount of petroluem and/or 
natural gas to be use^ in a mixture with 
an alternate fuel in the #61 Boiler will 
not exceed 25 percent of the total annual 
Btu heat input of the primary energy 
sources of that unit. 

(2) The quality of any petroleum to be 
burned In the #61 Boiler will be the 
lowest grade available, which Is 
technically feasible, and capable of 
being burned consistent with applicable 
environmental requirements. 

(3) Prior to operating #61 Boiler under 
tins exemption, JAL will secure 
applicable environmental permits and 
approvals pursuant to, but not limited 
to, the following: Clean Air AcL Clean 
Water AcL Rivers and Harbors Act, 
Coastal Zone Management Act and the 
Resource Conservation and Recovery 
Act. 

Reporting Requirements 

in addition to the above standard 
terms and conditions, )&L will, pursuant 
to 10 CFR S03.38(g). submit to ERA the 
following: (a) A certlBed statement 
indicating the date #61 Boiler is Brst 
operated under the provisions of this 
order, and (b) Within 30 days of each 
anniversary date of commencement of 
operation of the #61 Boiler, a certiBed 
statement of the percentage of 
petroleum and natural gas to total fuel 
consumed in the #61 Boiler during the 
preceding year. Such certiBcations shall 
be executed by a duly authorized 
representative of )&L. Cite OFC Case 
Number 55368-3194-01-12 on each 
certiBcation and send to: Economic 
Regulatory Administration, Case 
Control Unit (Fuel Use Act), Attn: OFC 
Case No. 55368-3194-01-12, Box 4629. 
Room 6114, 2000 M StreeL NW., 
Washington, D.C. 20461. 

NEPA Categorical Exclusion Guidelines 

On August 11.1980. DOE published in 
the Federal Register (45 FR 53199) a 
notice of proposed amendments to 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the guidelines, 
the grant or denial of certain FVA 
permanent exemptions, including the 
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permanent fuels mixture exemption by 
certification, was identified as an action 
which normally would not require the 
preparation of an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). This 
classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. J&L has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new MFBl under 
exemption. The Environmental Checklist 
completed and certified to by )&L 
pursuant to 10 CFR 503.15(b) has been 
reviewed by DOE’s Office of 
Environmental Protection* Safety, and 
Emergency Preparedness in consultation 
with the Office of the General Counsel, 
jAL's responses to the questions 
contained therein Indicate that the 
operation of the new #61 Boiler will 
have no si^iflcant impact on those 
areas regulated by sp^fied laws that 
impose consultation requirements on 
DOE, and otherwise affirm the 
applicability of the categorical exclusion 
to this FUA action. ERA has not 
received any public comments during 
this proceeding which raised questions 
regarding the application of the 
categorical exclusion in this instance. 
Therefore, no additional environmental 
review is deemed to be required. 

Effectiveness of Order 

This order shall take effect on January 
19.1982. 

Judicial Review 

Pursuant to section 702(c) of the Act 
and 10 CFR 501.69, any person aggrieved 
by this order may petition for Judicial 
review in the United States court of 
appeals for the circuit wherein such 
person resides, or has his principal place 
of business, at any time before January 
19.1982. 

issued in Washingtoa D.C. on November 
13,1981. 

Rayburn Hanzllk, 

Administrator, Economic Regulatory ^ 
Administration. 

im Doc. ei-s»4s niKi e4s «ii) 

OILUNQ cooc Mfo-ei>ii 


Office of the Secretary 

Sauvage Gas Co.; Amended Proposed 
Remedial Order 

Pursuant to 10 CFR 205.192, 
paragraphs (c) and (e), the Economic 
Regulatory Administration (ERA) of the 
Department of Energy hereby gives 
notice of an Amended Proposed 


Remedial Order which was issued to 
Sauvage Gas Company of Oberlin, 
Kansas on the 4th day of November. 
1981. 

This Amended Proposed Remedial 
Order supersedes the Proposed 
Remedial Order which was issued to 
Sauvage Gas Company in Kansas City. 
Missouri on the 2nd day of October, 

1981 (46 FR 51429. October 20.1981). 

This Amended Proposed Remedial 
Order charged Sauvage Gas Company 
with pricing violations in the amount of 
$24.9 million in sales of propane, butane, 
natural gasoline, and natural gas liquids 
during the time period September 1.1973 
through July 31.1977. 

A copy of the Amended Proposed 
Remedial Order, with confidential 
information deleted, may be obtained 
from Thomas A. Elliot, Acting District 
manager of Enforcement. 324 East 11th 
Street. Kansas City. Missouri 64106- 
2466. On or before December 21,1981, 
file a Notice of Objection with the Office 
of Hearings and Appeals 2000 M Street. 
NW„ Washington. D.C 20461, in 
accordance with 10 CFR 205.193. 

Issued in Washington, D.C. on the 12th day 
of November. 1981. 

Robert Gerring. 

Director, Enforcement, Program Operations 
Division, Ea^nomic Regulatory 
Administration. 

Concurrence: 

Robert G. Heiss, 

Assistant General Counsel far Enforcement. 
im Doc tt-U4Se PUW 11-1M: ess ami 
MJJNQ COOf MSO-OI-M 


Federal Energy Regulatory 
Commission 

(Docket No. CPS2-27-000) 

Cities Service Gas Co.; Notice of 

Application 

November 16,1961. 

Take notice that on October 16,1981, 
Cities Service Gas Company 
(Applicant), P.O. Box 25128. Oklahoma 
City, Oklahoma 73125, filed in Docket 
No. CP82-27-000 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of a 
pipeline tap. measuring, regulating and 
appurtenant facilities and the sale of 
natural gas to the Rural Water, Sewer. 
Gas and Solid Waste Management 
District No. 1 (Water District). Grady 
County, Oklahoma, for resale in and 
about the town of Pocasset, Oklahoma, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 


Specifically, Applicant proposes to 
lap its East Niles 12dnch pipeline in 
Grady County, Oklahoma, and to 
construct measuring, regulating 
appurtenant facilities for delivery of 
natural gas to W^ater District for resale 
to its consumers in and around the 
community of Pocasset, Oklahoma. 

Applicant estimates that the annual 
volumes required for the first three 
years of operation are 15.(X)0 Mcf, 17,000 
Mcf and 17.500 Mcf. respectively. 
Applicant estimates that the total cost of 
the facilities is approximately $17,680 
which would be financed from funds on 
hand. 

Applicant further states that the sale 
would not adversely affect any of Its 
existing customers. It is explained that 
the instant proposal would make it 
possible for the resdents of the 
community to secure natural gas for 
heating somewhat less expensively than 
other current fuel costs. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10.1981, file with the Federal 
Fjiergy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a parly 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Fmergy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of su^ hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
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unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Sne/eto/y. 

IFS Doc. ru«d •.45 Min} 

B4aiNO CODE srir-ev-M 


(Docket No. CP60-114-001] 

Coiun>bia Gas Transmission Corp.; 
Petition To Amend 

November 10.1981. 

Take notice that on October 13.1081. 
Columbia Gas Transmission 
Corporation (Petitioner). P.O. Box 1273, 
Charleston. West Virginia 25325. filed in 
Docket No. CP80-114-001 a petition to 
amend the order issued February 19, 
1980. in the instant docket pursuant to 
section 7(c) of (he Natural Gas Act and 
§ 157.7(bj of the coaimi88ion*8 
Regulations (18 CFR 157.7(b]] so as to 
authorize a waiver of the annual cost 
limitation for the construction of gas 
supply facilities prescribed by { 
157.7(b)(lJ(i) of the reguiotions for the 
calendar year 1981, all as more fully set 
forth in the petition to amend which is 
on file with the commission and open to 
public inspection. 

It is stated that by order issued 
February 19.1980. in the instant docket. 
Petitioner was authorized to construct 
and operate facilities to enable it to take 
into its certificated main pipeline system 
natural gas supplies during an indefinite 
period commencing March 1,1980. 
Petitioner states that the total cost of the 
proposed facilities during any calendar 
year would not exceed $20,000,000 
pursuant to S 157.7(b) of the 
Commission's Regiilations. Petitioner 
requests waiver of the total cost 
limitation of $20,000,000. It proposes to 
increase the total project limitaton for 
calendar year 1981 to $26,000,000. 
Petitioner contends that the construction 
and operation of additional gas supply 
fuciUties is necessary in order to make 
new gas supplies available to its system 
supply. It is stated that the proposed 
increase is commensurate with the 
proposed construction taking into 
account the increases in the cost of 
equipment and expenses incident to the 
proposed facilities due to inflation. It is 
further stated that no single project to be 
constructed hereunder would exceed the 
single project cost limitation of 
S2.500.000. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
llecember 10.1981, file with the Federal 
Rneiw Regulatory Commission, 
Wasnington. D.C. 20426. a petition to 
intervene or a protest in accordance 


with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
Reg ulati ons under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb. 

Secretary. 

(m Doc Piled ll-l» 4 n: 9M an) 

BiujMO cooc erfr-oiHi 


IDocket No. CPS2-32-000) 

Comanche Natural Gas Co.. Inc. 
(Applicant) and Lone Star Gas Co., a 
Division of Enserch Corporation 
(Respondent); Notice of Application 

November 16.1961. 

Take notice that on October 21.1981. 
Comanche Natural Gas Company. Inc. 
(Applicant), P.O. Box 145, Lawton. 
Oklahoma 73502. filed in Docket No. 
CP82-32-000 an application pursuant to 
section 7(a] of the Natural Gas Act for 
an order directing Lone Star Gas 
Company, a Division of Enserch 
Corporation (Respondent), to establish a 
connection with Applicant's facilities 
and to sell natural gas to Applicant, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant requests a connection to 
Respondent's line at a point 
approximately two miles south of 
Anyder, Oklahoma, for the purpose of 
distributing gas to the to%vn of 
Indiahoma and approximately one 
hundered and twenty Comanche Indian 
housing units. Applicant explains that 
the volumes required is 300 Mcf per day 
or 65,000 Mcf per year for each of the 
first three years. 

Applicant plans to install a 3>inch 
plastic pipeline from Respondent's line 
near Snyder, Oklahoma, through the 
center of the service area to a point on 
the west side of Cache. Oklahoma. 
Applicant asserts that it would install 1- 
Inch and 2-inch lines around and into 
the adjoining service area. Applicant 
estimates the cost of construction to be 
$614,000 which would be financed from 
loans and grants obtained from the 
Comanche Indian Tribe. Applicant avers 
that after a period of three and one-half 
years the Comanche Indian Tribe would 
be owners of the entire system. 


Applicant submits that except for the 
tap and meter installation no 
construction requirements by 
Respondent are known to be necessary. 
Any person desiring to be heard or to 
make any protest %vith reference to said 
application should on or before 
December 101981, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20428. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1,8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 156.9). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to bo 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 

Secretary, 

(FS Ooctl-4)505 FU«d11-lS-ei;flc4S «n| 

SILUHO COOC STIT-et-ll 


(Project No. 17S-005] 

Escondido Mutual Water C 04 
Application for Amendment of License 

November 16.1981. 

Take notice that Escondido Mutual 
Water Company (Applicant) filed on 
July 7.1981. an application for 
amendment of its license [pursuant to 
the Federal Power Act. 16 U.S.C. 791(a}- 
825(r)l for the Escondido Project No. 178. 
The project is located on Escondido 
Creek in San Diego County. California. 
Correspondence with the Applicant 
should be directed to: Mr. Richard S. 
Harper, Secretary. Escondido Mutual 
Water Company. 620 North Ash Street. 
Escondido. California 92027. 

Project Description —Applicant 
proposes to construct: (1) a 700'foot 
long. 30-inch diameter buried steel 
penstock connecting to the existing 
Escondido Canal outlet structure: (2) a 
powerhouse, located on Bear Valley 
Creek, containing two generating units 
with a total rated capacity of 820 kW; 
and (3) associated electrical and 
transmission equipment. Applicant 
estimates that the average annual 
energy output of the proposed 
powerhouse would be 2.100 MWh. 
Project energy would be sold and 
distributed to consumers in the San 
Diego area. 

Agency Comments^?edersX. State, 
and local agencies are invited to submit 
comments on the described application. 
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(A copy of the application may be 
obtained by agencies directly from the 
Applicant) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene —Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1080). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments flled. but 
only those who file a petition to 
intcr\'eno in accordance with the 
Commission's rules may become a party 
to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before Decembr 28, 
1981. 

Filing and Serxnce of Responsive 
Documents —Any filings must bear in all 
capital letters the title '"COMMENTS,** 
"PROTEST,** or "PETmON TO 
INTERVENE,’* as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth P. Plumb. 
Secretary, Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NF... Washington. D.C. 20428. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission. 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also l»e 8er\*ed upon each representative 
of the Applicant specified in the Hrst 
paragraph of this notice. 

Kenneth F, Plumb, 

Secretary. 

ps Ddc rUrd ii>tiMU; wtu «i»| 
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IDocket No. CP82-21-0001 

Great Lakes Gas Transmission Co.; 
Notice of Application 

Novirmber 16,1961. 

Take notice that on October 14.1981. 
Great Lakes Gas Transmission 
Company (Great Lakes). 2100 Buhl 
Building, Detroit, Michigan 48226, filed 
in Docket No. CP82-21-00 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of a 7.500 
horsepower reciprocating compressor 
unit at its existing compressor Station 
No. 1 near St. Vincent. Minnesota, all as 
more fully set forth in the application 


which is on file %vith the Commission 
and open to public inspection. 

Applicant proposes herein to 
construct and operate a new 7.500 
horsepower reciprocating compressor at 
its existing compressor Station No. 1 
which location is the first point on 
Applicant's system at which gas 
received from TransCanada PtpeLines 
Limited (TransCanada) at the U.S.> 
Canadian Boundary is compressed. 

Applicant states that the proposed 
unit would be In addition to the throe 
5.500 horsepower rated units which 
Applicant currently owns and operates 
at this station. It is further stated that 
the proposed unit wotild provide spare 
capability which could be utilized in the 
event of a shutdown of an existing unit 
at Station No. 1. Applicant submits that 
it would also provide the capability to 
compress gas to a pressure of 750 psig 
on an emergency t^sis in the event of an 
interruption in contractual compression 
service by TransCanada. 

Applicant states that the total cost of 
the compressor unit is estimated at 
$9,446,400 which cost would be financed 
from internally generated funds together 
with borrowing from banks under short- 
term lines of credit if required. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10,1981. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C 20426, a petition to 
interv^ene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1,8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is require^ by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 


believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
necessary for Applicant to appear or be 
represented at the hearing. 

Keonertb F. Ptumb, 

Secretary. 

iFS Doc FVkd tUlKSt. S45 oml 
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IProfect No. 4S8S-000] 

Greenfields Irrigation District and Sun 
River Electric Cooperative, Inc,; 
Application for Preliminary Permit 

November 16.1961. 

Take notice that Greenfields Irrigation 
District and Sun River Electric 
Cooperative. Inc. (Applicant) filed on 
April 23,1961, an application for 
preliminary permit [pursuant to the 
Federal Power Act. 16 U.S.C. 791(a)- 
825(r)] for Project No. 4585 to be known 
as the Gibson Dam Power Project 
located on the North Fork Sun River in 
Teton and Lewis and Clark Counties, 
Montana. The application is on file with 
the Commission and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: Mr. 
Robert M. Fagerberg, Manager. 
Greenfield irrigation District. RO. Box 
157, Fairfield, Montana 59436. 

Project Description —^The proposed 
Proiect No. 4585 would consist of: (1) the 
existing U.S. Bureau of Reclamation 
concrete arch Gibson Dam: (2) a 
proposed 70'foot long penstock: (3) a 
proposed power plant with an installed 
capacity of about 12,200 kW; (4) a 
proposed 20-miIe long 69-kV 
transmission line: and (5) appurtenant 
facilities. The estimated average annual 
energy output of the project is 37.000.000 
kWh. It is anticipated that energy 
produced will be used by the Applicant 
to meet local summer pump irrigation 
energy demands. Any excess energy 
would be sold to Central Montana 
Electric Generation and Transmission 
Cooperative. Ino, of which Applicant is 
a member, or to the Montana Power 
Company, 

Proposed Scope of Studies Under 
Permit —A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months, during which lime studies 
would be made to determine the 
engineering, environmental, and 
economic feasibility of the project, and 
to carry out consultation with Federal. 
State and local agencies. The Applicant 
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estimates the cost of studies to be 
$ 100 , 000 . 

Competing AppUcations-^This 
application was filed as a competing 
application to the Gibson Dam Hydro 
Project No. 3693 filed on November 7, 
1981, by Mitchell Energy Co., Inc under 
18 CFR 4.33 (1980). Public notice of the 
filing of the initial application has 
already been given and the due date for 
filing competing applications or notices 
of intent has passed. Therefore, no 
further competing applications or 
notices of intent to file competing 
applications will be accepted for filing. 

Agencv Comments —Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Interven. —Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance vidth the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before December 18, 

1981. 

Filing and Service of Responsive 
Documents —Any filings must bear In all 
capital letters the title '"COMMENT,** 
"PROTF^T,** or •PETmON TO 
INTERVENE,** as applicable, and the 
Project Number of ^is notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE, Washington, D.C. 2042a An 
additional copy must be sent to: Fred E 
Springer. Chief, Applications Branch. 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE, Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary, 

im Doc.Sl->33S«B rU«l ft4S «■! 
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IProJect No. 4564-000] 

Greenfields Irrigation District and Sun 
River Electric Cooperative, Inc.; 
Application for Preliminary Permit 

November 16.1961. 

Take notice that Greenfields Irrigation 
District and Sum River Electric 
Cooperative, Inc. (Applicant) filed on 
April 23.1981, an application for 
preliminary permit (pursuant to the 
Federal Power Act, 16 U.S.C. 791 (a)- 
825(r)] for Project No. 4584 to be known 
as the Sun River Diversion Dam Power 
Project located on the North Fork Sun 
River in Teton and Lesvis and Clark 
Counties, Montana. The application is 
on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Robert M. 
Fagerberg, Manager. Greenfield 
Irrigation District. P.O. Box 157, 

Fairfield. Montana 59436. 

Project Description —^The proposed 
Project No. 4584 would consist of: (1) the 
existing U.S. Bureau of Reclamation 
Concrete gravity-arch Sun River 
Diversion Dam: (2) a proposed 500-foot 
long penstock: (3) a proposed power 
plant with an installed capacity of about 
2,300 kW; (4) a proposed 17-mile long 69- 
kV transmission line; and (5) 
appurtenant facilities. The estimated 
average annual energy output of the 
project is 10,500,000 kWh. It is 
anticipated that an energy produced will 
be used by the Applicant to meet local 
summer pump irrigation energy 
demands. Any excess energy would be 
sold to Central Montana Electric 
Generation and Transmission 
Cooperative, Inc, of which Applicant is 
a member, or to the Montana Power 
Company. 

Proposed Scope of Studies Under 
Permit —A preliminary permit if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months, during which time studies 
would be made to determine the 
engineering environmental, and 
economic feasibility of the project and 
to carry out consultation with Federal 
State and local agencies. The Applicant 
estimates the cost of studies to be 
$ 100 , 000 . 

Competing Applications^lhls 
application was filed as a competing 
application to the Sun River Diversion 
Dam Project No. 3775 filed on November 
21,1981, by Cook Electric Co. under 18 
CFR { 4.33 (1980). Public notice of the 
filing of the initial application has 
already been given and the due date for 
filing competing applications or notices 
of intent has passed. Therefore, no 


further competing applications or 
notices of intent to file competing 
applications will be accepted for filing. 

Agency Comments —Federal State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agendes directly from the 
Applicant). If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene —Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure. 18 CFR 1.8 or 1.10 (1960). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before December 18. 

1981. 

Filing and Service of Responsive 
Documents —Any filings must bear in all 
capital letters the title "COMMENTS,** 
"PROTESTS,** or "PETTnON TO 
INTERVENE** os applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Seoetary, Federal Energy Regulatory 
Commission. 825 North Capitol Street 
NE, Washington, D.C 20426. An 
additional copy must be sent to: Fred E 
Springer, Chief, Applications Branch. 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE. Room 208 
RB at the above address. A copy of any 
petition to intervene must also 1^ served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Ptumh, 

Secretary. 

(Fit Doc -03000 FUod 11-lO-ei; «n| 
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[Docket Na CP82-41-000) 

Mississippi Valley Gas Co.; Notice of 
Application 

November 16,1981. 

Take notice that on October 23,1981, 
Mississippi Valley Gas Company 
(Applicant), P.O. Box 3348, (ackson, 
Mississippi 39207, filed in Docket No. 
CPB2-41-000 an application pursuant to 
section 7(c) of the Natural Gas Act and 
S 284.222(e) of the Commission's 
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Regulations for a cartificate of public 
convenience and necessity granting 
blanket authorization to transport, sell 
and/or assign natural gas in interstate 
commerce as if Applicant were an 
Intrastate pipeline as defined In 
Subparts C, D. and E of Part 2M of the 
Commission's regulations as well as i 
284.203 thereof, all as more fully set 
forth in the application w'hich is on file 
with the Commission and open to public 
inspection. 

It is submitted that Applicant was 
declared exempt from the Natural Gas 
Act and the Commission's Regulations 
thc'reundcr pursuant to section He) of 
the Natural Gas Act by order issued luly 
2S. 19Sa in Docket No. G-10552 and is 
regulated by the Mississippi Public 
Scr\’ice Conunission. 

Applicant states that a total of 
58.665.499 Mcf of natural gas was 
received by Applicant in Mississippi 
from all sources during the most recent 
12-mDnth period ending August 31,1961. 

Applicant states that its proposed 
rales and charges for any transportation 
hereunder would be computed by using 
the portion of its weighted average 
annual unit revenue (per million Btu) 
generated by existing rates wdiich is 
attributable to the cost of gathering, 
treatment, processing, transportation, 
delivery or similar ser\'ice (including 
storage service). Applicant further states 
that its rate methodology would be 
based on its total company operating 
revenues ($132,059,191.64] for the 
twelve-month period ending September 
30,1979 (first twelve-month period 
following final state approv^ of last 
approved rate case), less purchased gas 
costs ($107,061,062.97) and direct and 
allocated distribution costs 
($6,441,067.00) divided by system 
throughput (56i,574.514 million Blu). Such 
derivation. It is submitted, would yield a 
current rate of 323 cents per million Dtii. 

Applicant asserts that it would 
comply with the conditions set forth in § 
284.222|e) of the Commission's 
Regulations. 

Further. Applicant requests that the 
Commission declare that the requested 
blanket certificate authorizes Applicant 
to assign, Without compensation, all or 
any portion of its contractual right to 
receive surplus natural gas at any first 
sale without prior approval of the 
Commission, under the conditions and 
as provided for intrastate pipelines in § 
2B4.163 of the Commission's regulations. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
Uecemlier 10.1981, file with the Federal 
Energy Regulatory Commission. 
Washington. D.C 20426, a petition to 
interv ene or a protest in accordance 


with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to moke the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party hi any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a bearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene Is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the pubfic 
convenience and necessity. If a petition 
for leave to intervene Is timely filed, or if 
the Commission on its owm motion 
believes that a formal hearing is 
required, further notice of su^ hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
^ be represented at the hearing. 

Kenneth F. Ptmnb. 

StfOTtaiy. 
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1 Docket No. CPS2-26-000) 

Northern Natural Gas Co., Division of 
InterNofth, Inc.; Notice of Application 

November 16.1961. 

Take notice that on October 16.1981. 
Northern Natural Gas Company. 

Division of InterNorth. Inc. (Applicant). 
2223 Dodge Street. Omaha, Nebraska 
68102. filed in Docket No. CP82-2&-000 
an application pursuant to section 7(b| 
of the Natural Gas Act for permission 
and approval to abandon the 
transportation of natural gas for Iowa 
Electric Light and Power Company 
(Iowa Electric), ail as more fully set 
forth in the application wbidi is on file 
with the Commission and open to public 
inspection. 

Applicant states that it Is currently 
authorized to transport up to 2.000 Mcf 
of summer maximum daily volume 
during the summer season to Iowa 
Power and Light Company (Iowa Power) 


for the account of Iowa Electric which 
volumes Iowa Power liquefied and 
stored for Iowa Electric, it is indicated 
that such deliveries were made to Iowa 
Power's Dei Moines. Iowa, Town Border 
Station No. 1 located in Polk County. 
Iowa. Applicant states that during the 
winter season it delivered by 
displacement to the billing groups 
designated by Iowa Electric volumes of 
vaporized LNC at a rate of up to 9.0CX) 
Mcf of winter maximum daily volume. 
Total daily volumes designated for 
transportation by Iowa ^ectric wore 
made available by Applicant's 
concurrent reduction of authorized 
deliveries to Iowa Power at Des Moines, 
Iowa, under Applicant's Rate Schedule 
CD-I, 

It is asserted that Applicant was 
authorized to increase its peak day 
obligation by 257300 Mcf per day of 
which an additional 15300 Mcf per day 
of seasonal service is made available to 
Iowa Electric. Applicant asserts that 
with this increased seasonal service 
availability. Iowa Electric would no 
longer need the LNC it was providing to 
its customers. 

Therefore. Applicant seeks to 
abandon its transportation agreement 
with low'a Electric identified in the 
FERC Cas TarilL Original Volume No. 2. 
as Rate Schedule T-16. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 10.1981. file with the Federal 
Fjiergy Regulatory Commission. 
Washington. D.C 20426, a petition to 
interv^cne or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10J and the 
Regulations under the Natural Cas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Take further notice that pursuant to 
the authority contained In and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Cas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing wrill 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
fil^ within the time required herein, if 
the Commission on its ow n review of the 
matter finds that permission and 
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approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given* 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary, 

(Fl Doc. tl-Ulia rUtd 11-1S-01. uni 
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(Docket No. CPSO-SBI-OOI] 

Pataya Storage Co.; Amendment to 
Application 

November 16.1981. 

Take notice that oo October 16.1981, 
Pataya Storage Company (Pataya). P.O. 
Box 15015. Las Vegas. Nevada 89114, 
filed in Docket No. CP80-581-001 
pursuant to section 7(c) of the Natural 
Gas Act an amendment to its 
application Bled September 30,1980, in 
the instant docket so as to revise the 
proposed project to bring it into 
conformity with the comments and 
suggestions of the Commission's staff, 
all as more fully set forth in the 
amendment which is on file with the 
Commission and open to public 
inspection. 

Pataya states that in the application 
filed on September 30.1980, it requested 
authorization to construct and operate 
an underground gas storage facility in 
Mohave County. Arizona. 

It is stated that by letter dated August 
25,1981, the Commission issued the 
Draft Environmental Impact Statement 
(DEIS) relating to Pataya's proposed 
project Pataya further states that it has 
submitted additional data and 
information pursuant to requests of the 
staff and that technical conferences 
were held to explain more fully Pataya's 
proposal. 

Biy this filing. Pataya amends its 
application so as to make changes in its 
proposed project to bring the same into 
conformity with comments and 
suggestions of the Commission's staff. 
Applicant asserts its belief that, as 
amended, the proposed project would 
alleviate varioua concerns as to certain 
aspects of the proposal. 

Pataya states that the changes in the 
proposi^ project made by this 
amendment are the redesign of the 
evaporation pond, the location of the 
access road and new cost figures stated 
in 1963 dollars. The estimated total cost 


of facilities has been changed to 
$54,304,000. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before 
December 10,1081, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (16 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed ivith 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to be(X>me a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. All persons 
who have heretofore filed need not file 
again. 

Kenneth F. Phtmh, 

Secretary. 

pH Ddc. et-»ao pikd 11-is.ei. m mj 
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[Docket No. CP82-28-000] 

Texas Gas Transmission Corp.; Notice 
of Application 

November 16,1681. 

Take notice that on October 19,1981, 
Texas Gas Transmission Corporation 
(Applicant), P.O. Box 1160, Owensboro, 
Kentucky 42302, filed in Docket No. 
CP62-2S-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the sale of natural 
gas to the Oty of Munford, Tennessee 
(Munford) in lieu of Tipton County 
Utilities Company. Inc. (Tipton). ^ as 
more fully set forth in the application on 
file with the Commission and open for 
public inspection. 

Applicant states that on September 
18,1961, Munford exercised its option to 
purchase the gas distribution system 
owned by Tipton. Applicant proposes 
herein to render natural gas service to 
Munford in lieu of Tipton. Applicant has 
filed with the Commission a pro forma 
service agreement between Applicant 
and Munford the term and conditions of 
which are identical to the present 
agreement between Applicant and 
Tipton. It is asserted that there would be 
no change in either quantity 
entitlements or contract demand with 
respect to the superseding agreement 
with Munford. 

Any person desiring to be heard or to 
make any protest with reference to said 


application should on or before 
December 10,1981, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10] and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but ^1 not serve to moke the 
protestants parties to the proceeding. 
Any person wishing to become a parly 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is requir^ by the public 
convenience and necessity. If a petition 
for leave to Intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(PR Doc §1-0604 PM ti-te-ei. e4S m) 
atujNQ cooe §ti7-§i-«i 


(Docket No. CP79-3-013] 

Transcontinental Gas Pipe Line Corp. 
and Michigan Wisconsin Pipe Line Co.; 
Notice of Petition To Amend 

November 18.1981. 

Take notice that on October 23,1981, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston. Texas 77251 and Michigan 
Wisconsin Pipe Line Company (Mich 
Wis), One Woodward Avenue, Detroit, 
Michigan 48226, filed in Docket No. 
CP79-3-013 a petition to amend the 
order issued April 4.1979. as amended, 
in the instant docket pursuant to section 
7(c) of the Natural Gas Act so as to 
authorize the transportation of natural 
gas by Mich Wis for Transco from an 
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additioriHl source of supply, all us more 
fully set forth in the petition to amend 
which is on file with the Commisiiian 
and open to public inspection. 

Petitioners state that by order issued 
April 4.1979. as amended. thf?y were 
authorized to transport and exchange 
niitural gas pursuant to a gas 
transportation and exchange agreement. 
It is stated that such agreement provides 
thiit Trunsco would cause to bo 
delivered to Mich Wis gas from certain 
wells located in the Muyfidd West 
Field* * Beckham County, Oklahoma, and 
that Mich Wis would redeliver thermally 
equivalent exchange volumes to 
Transco. 

It is further slated that undfu* the 
agreement Mich Wis delivers to Transco 
gas at receipt points in |effersoti Davis 
and Covington Counties, MississippL 
ond that Transco take receipt of gas 
which Mich Wis purchases from East 
Cameron Block 38. offshore l/misiana. 
Mich Wis. it is asserted. Is responsible 
for having such gas delivered to Transco 
at a point of interconnection between 
the Vermilion 22 pipeline with TVnnsco’s 
Central Louisiana Gathering S>'slem at 
Pecan Island, Vermilion Parish.' 
I^uisiana. It is stated that Transco 
redelivers thermally equivalent 
c.vchangc volumes to Mich Wis at the 
points of redelivery designated in the 
agreement 

Petitioners state that Transco has 
obtained the right to purchase from 
Texaco Inc. quantities of gas from a new 
well in the Mayfield West Field. 
Petitioners propose herein to implenK>nt 
an amendment dated August 18.1981. 
adding such now well from «%^ich Mich 
Wis would receive gas from Trunsoa It 
is slated that such well is the Cupp Na 2 
Well. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
December 10.1981. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C 20428, a petition to 
interv'ene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR l.B or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by It 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parlies to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


petition to intervene in accordance with 
the Commission's Rules. 

KantiivUi F. Plumb. 

Secfvtar y . 

(nt «i- iwn rsra aH 

wtLiMO cooc srir-ei-M 


lOocket Nos. RP82-3-000 and RP80-117I 

Transcontinental Gas Pipeline Corp.; 
Order Accepting for RHng and 
Suspending Tariff Sheets, Subject to 
Conditions, Consolidating 
Proceedings and Establishing 
Procedures 

Issued: Novirmberr 12.1081. 

On October 13.1981. Transcontinental 
Gas Pipeline Corporation (I'ransco) filed 
revised tariff sheets * to Second Revised 
Volume No. 1 and Original Volume No. 2 
of ils FERC Gas Tariff which would 
increase annual revenues from 
jurisdictional sales, transportation and 
storage service by $156 million or 4.97 
percent above its effective base tariff 
rales.* This increase is 24.89 percent 
above jurisdictional revenues at present 
rates excluding purchased gas costs. 

The proposed effective dale is 
November 13,1981. 

Transco states that the principle 
reasons for the filing are: (1) increases in 
costs related to facilities and 
transportation services necessary lo 
attach new gas supplies; (2) increases in 
prepayments, including a provision for a 
potential Take-or-pay'* fiability; (3) 
increased labor and other operating 
expenses: and (4) an increase in the 
overall rate of return. Transco claims a 
need for an overall rate of return of 12.77 
percent w'hich w*ould provide a 19.50 
percent return on common equity. 
Common equity is 34JJ7 percent of total 
capitaliTation. 

Public notice of Tninsco*s filing was 
issued on October 18.1961. providing for 
protests or petitions to intervene to be 
filed on or ^fore November 3,1981. 
Timely petitions to intervene have been 
filed by parties listed In Appendix iB. All 
have demonstrated an interest in this 
proceeding which warrants their 
participation. Accordingly, the 
interventions will be granted. Untimely 
petitions to Intervene have been filed by 
parties listed in Appendix C. These 
interventions will he granted on good 
cause shown and for having 
demonstrated an interest which 
warrants their participation in this 
proceeding. 


•Sen. AppendfM A. 

*The presMit rata ara corratitiy betng coHpcTod 
•ubjkcl to rofufid km Tnifitoo** propood ralo 
inemne in DodiH No. RPSS>117. 


Transco's increased rates are based 
on the twelve month period ending June 

30.1981, as adjusted for loiowm and 
measurable changes in costs which are 
expected to be incurred by the end of 
the test period, March 31,1982. Transco 
has refliKted in the costs certain 
facilities which have not yet been 
certificated and placed in service. The 
Company requests a conditional waiver 
of i 154.63(eM2MU) of the Commission's 
regulations to enable it ot reflect such 
costs in its filing, on the condition that it 
will eliminate the costs of facilities that 
have not been authorized and placed In 
service on the effective date of the rates. 

The Commission finds that good cause 
exists to grant a waiver of S 
154.63(e)(2)(ti) on the condition that 
Transco file revised tariff sheets on or 
before April IZ 1962, eliminating any 
costs associated with facilities that have 
not been placed In service as of March 

31.1982. Acceptance of Transco's filed 
tariff sheets will be further conditioned 
upon Transco filing revised tariff sheets 
and supporting data to reflect the actual 
balance of advance payments in 
Account 166 as of March 31.1982, the 
cost of purchased gas reflected In the 
most recent PCA filing, and a statement 
of the effective CRl Funding Unit. 

Transco has Included an amount of 
approximately $426 million for 
prepayments for gas in rate base. Of this 
amount, approximately $142 million, 
represents the estimated increase in 
"take-or-pay** amounts relating to gas 
which Transco expects that it will be 
unable to obtain through the High Island 
Offshore System (HIOS). The Company 
states that its liability for gas 
prepayments is uncertain at this time. It 
therefore requests rate base treatment, 
so that the amounts may be collected 
subject to refund. In the alternative, 
Transco requests that the Commission 
approve, prior to April 13.1982. pro 
forma tariff sheets * providing for a 
tracking mechanism, which will allow 
the Company to reflect in ils sales and 
transportation rales any and all Uabflity 
it is determined to have. 

Petitioner, Public Service Commission 
of New York (PSCNY). requests that the 
pro forma taiW sheets that provide a 
tracking mechanism for "take-or-pay** 
amounts, be rejected inasmuch as they 
are proscribed by § 154.38(d)(3) of the 
CummissIon*s regulations, * 


*Origln«] Shot No. 2S0. SooqqcI Reiiad Volume 
No. 1 and Oripna) Sheet No. 2SQ. 

*PSCNY. In tti petitkmi abo atatee that U 

"raMfva** lhartgHi lo oonUmd that Tmtfooa 
propoird baaanca of long Iona debt at an aatimalad 
Intcraat rata of 18 peraenl ia imprudent PSCNY. as 
party to this procmdlng. la of ooura free to raiw 
BBty relrvant iaauat repardlng Traiiaoo*8 pr op osed 
nils increiifo. 
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Transco filed an answer to PSCNY’s 
request on November 4.1981. In effect 
Transco states that there Is no basis for 
refection inasmuch as it has not 
proposed to make the pro fomw tariff 
sheets reflecting the •Take-orpay” 
tracking mechanism effective pursuant 
to Its Section 4 filing in this case. The 
Company has. however, requested 
approval of this tracking mechanism 
prior to April 13.1981. /.e. the effective 
dale of the rates. We will deny without 
prejudice. Transco's request for advance 
(Approval of the pro forma tariff sheets 
reflecting the tracking mechanism. 

These pro forma sheets will be made 
part of the record of this proceeding. All 
parties will, therefore, be allowed to 
present evidence respecting the 
propriety of such a provision. In 
addition, we will allow Transco to 
include the prepayment amount in rate 
base. The issue of whether these 
amounts are prudent or are otherwise 
properly chargeable to the ratepayer, 
however, will be an issue in this 
proceeding. 

Transco has also included pro forma 
tariff sheets which contain a storage 
tracking provision. This provision would 
allow the Company to track future 
5itorage cost increases by Consolidated 
Gas Supply Corporation and Texas 
Hasten! Transmission Corporation. 
Transco submits that the tracking 
provision is similar to that approved In 
Texas Eastern Transmission 
Corporation, et oL 11 FERC \ 61J284. 
Transco however, has not requested 
waiver of § 154.38(d)(3) of our 
regulations and states that it will place 
the provision into effect *^only if and 
when approved by the Commission’*. 
Therefore, the pro forma tariff sheets 
will be accorded the same treatment as 
in Tran8Co*8 last Section 4(e) rate 
increase filing. • The pro forma tariff 
sheets will be made a part of the record 
of this proceeding and all parties will be 
given an opportunity to present 
‘ videnoe with respect to the propriety of 
such a provision for possible 
prospective applications. 

Based upon a review of Transco*s 
filing, the Commission finds that the 
proposed rates have not been showm to 
he just and reasonable, and may be 
unjust, unreasonable, unduly 
discriminatory or otherwise unlawful. 
Accordingly, the Commission shall 
accept Transco’s revised tariff sheets for 
filing subject to the conditions set forth 
above. 

In a number of suspension orders, the 
Commission has addressed the 
considerations underlying the 
Commission’s policy regarding rate 


12F>:KCl6t.09B 


suspensions.* For the reasons given 
there we have concluded that rate filings 
should generally be suspended for the 
maximum period permitted by statute 
where preliminary study leads the 
Commission to believe that the filing 
may be unjust, unreasonable or in 
violation of other statutory standards. 
We have acknowledged, however, that 
shorter suspensions may be warranted 
in circumstances where suspension for 
the maximum period may lead to harsh 
and inequitable results. No such 
circumstances have been presented 
here. Accordingly, the Commission will 
suspend the effectiveness of Transco’s 
proposed rate increase for a period of 
five months until April 13.1982. 

In addition. Transco’s last Section 4(e) 
rate increase Bling, Docket No. RP80- 
117, is still pending. A review of the 
instant rate increase filing indicates that 
a number of issues of law and fact are 
common to both proceedings. 
Accordingly, Do^et No. RP80-117 and 
RP82--3-000 will be consolidated for 
purposes of hearing and decision. 

The Commission Orders: 

(A) Pursuant to the authority of the 
Natural Gas Act, particularly Section 4. 

5.8 and 15 thereof, and the 

^ Commission’s rules and regulations, a 

* public hearing shall be held concerning 
the lawfulness of the rate increase 
proposed by Transco. 

(B) Pending hearing and decision, and 
subject to the conditions of the ordering 
paragraphs below and those described 
in the body of this order, Transco’s 
revised tariff sheets are accepted for 
filing and suspended for five months 
until April 13.1982, subject to refund. 

(C) Waiver of ( 154.63(eX2)(ii) of the 
relations, to permit the inclusion in its 
cost of service of facilities not 
certificated and not in service. Is 
granted subject to the condition that 
Transco file on or before April 12,1982. 
revised tariff sheets reflecting the 
elimination of all costs associated with 
facilities not in service by March 31, 

1982, provided that no offsetting 
adjustments shall be permitted except 
pursuant to Commission approved 
tracking provisions, or as required by 
this order, or as required by other 
Commission orders. 

(D) The granting of the waiver is 
further conditioned upon Transco's 
revising its tariff sheets on or before 
April 12,1982. to reflect the actual 
balance of advance payments in 
Account 166 as of March 31,1982: the 
cost of purchased gas reflected in the 


*E.C^ Votky Gas TronMmiMUoa, 12 FERC 
161.197 (one dey eiiepeiMion): Crroi Lakes Gas 
Transmtsskm M FERC 161J93 (five month 

•uepeneion). 


most current PGA filing; and. the 
effective GRI Funding Unit, provided 
however, that the indusion of a higher 
advance payments balance will not be 
permitted to increase the level of the 
original suspended March 15,1962. 

(E) Docket Nos. RP80-117 and RP82- 
3*000 are hereby consolidated for 
purposes of hearing and dedsion. 

(n A Presiding Administrative Law 
ludge, to be designated by the Chief 
Administrative Law Judge (18 C.P.R. { 
3.5(d)), shall convene a prehearing 
conference in this proceeding to be held 
within 10 days after the service of top 
sheets in a hearing room of the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N^.. Washington. 
D.C. 20426. The Presiding Administrative 
Law Judge is authorized to establish 
such further procedural dates as may be 
necessary to conduct further 
proceedings in accordance with this 
order. 

(G) The Petitioners identified in 
Appendix D to this order are permitted 
to intervene in this proceeding subject to 
the rules and regulations of the 
Commission, provided, however, that 
the participation of the intervenors shall 
be limited to matters affecting asserted 
rights and interests specifically set forth 
in their petitions to intervene and 
provided, further, that the admission of 
such Intervenors shall not be construed 
as recognition that they might be 
aggrieved by any order entered in this 
proceeding. 

By the Commitsion. 

Kenneth F. Ptumb, 

Secretary. 

Appendix A 

Second Revised Volume No, 1 

Twenty-Third Revised Sheet No. 12 
Fourth Revised Sheet No. 13 
Twenty-Third Revised Sheet No. 15 

Original Volume No. 2 

Twenty-Ninth Revised Sheet No. 52 
Eleventh Revised Sheet No. 53 
Twenty-Ninth Revised Sheet No. 121 
Twenty-Fifth Revised Sheet No. 321 
Eleventh Revised Sheet No. 351 
Twenty-Second Revised Sheet No. 416 
Sixth Revised Sheet No. 499 
Second Revised Sheet No. 617-A 
Second Re\i8ed Sheet No. 925-A 
Second Revised Sheet No. 1018-A 
Second Revised Sheet No. 1039-A 
Second Revised Sheet No. 1200-A 
Original Sheet No. 1546*A 
Second Revised Sheet No. 1724-A 
Second Revised Sheet No. 1730*A 
Second Revised Sheet No. 1792-A 
First Revised Sheet No. 1954-A 
Second Revised Sheet No. 2169-A 
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Appendix B 

Atlanta Gas Light Company 
Brooklyn Union Gas Company 
Carolina Pipeline Company 
Columbia Gas Transmission 
Corporation 

Commonwealth Gas Pipeline 
Corporation 

Consolidated Edison Company of New 
York. Inc. 

Consolidated Gas Supply Corporation 
Dolmarva Power ft Light Company 
Eastern Shore Natural Gas Company 
Elizabethtown Gas Company 
Fn^derick Gas Company. Inc. 

General Motors Corporation 
Long Island Lighting Company 
National Fuel Gas Supply Corporation 
New jersey Zinc Company, Inc. 

North Carolina Natural Gas Corporation 
Owens-Coming Fiberglass Corporation 
Pennsylvania Gas and Water ^mpany 
Philadelphia Electric Company 
Pfnludclphia Gas Works 
Public Service Commission of the Slate 
of Now York 

Public Scr\ice Company of North 
Carolina. Inc, 

Public Service Electric ft Gas Company 
Union Oil Company of California 
Virginia Electric ft Power Company 
Washington Gas Light Company 

Appendix C 

CF Industries. Inc. 

Fjirmcrs Chemical Association. Inc. 

pic Due. MI-IXKA rUed MS «il}| 

BILLING COOC Sn7-SV4l 


Office of the Special Counsel 

Ashland Oil, Inc.; Action on Consent 
Order 

agency; Department of Energy (DOE). 
ACTION: Adoption of Proposed Consent 
Order As Final. 

summary: The Office of the Special 
Counsel (OSC) hereby gives the notice 
required by 10 CFR 205.199) that it has 
adopted the Consent Order with 
Ashland Oil. Inc. (•‘Ashland*'), executed 
on January 16.1981 and published for 
comment in 46 FR 8096 on January 26. 
1981. 08 a final order of DOE. The 
Consent Order resolves all issues of 
compliance with the DOE Petroleum 
Price and Allocation Regulations, with 
the exceptions set forth in the Consent 
Order, for the period January 1.1973 
through July 31,1900. To remedy any 
violations that may have occurred 
during the period, Ashland has agreed to 
refunds totalling $25 million. 

As required by the regulation cited 
aliove. OSC received comments on the 
Consent Order for a period of not less 


than 30 days following publication of the 
notice cited above. Twenty-one 
comments were received by February 
25.1981. the thirtieth day following 
publication of the notice of the proposed 
Consent Order. Several comments were 
received after that deadline. OSC has 
considered all comments, including 
those that were filed late, and 
determined that the Consent Order 
should be made fmal with the 
modifications set forth herein. The 
Consent Order, as modified, was made 
effective by execution of the modified 
Consent Order on November 12,1961. 
FOR FURTHER INFORMATION CONTACT: 
Leslie Wm. Adams. Deputy Solicitor. 
Office of Special Counsel, Department 
of Energy, 1200 Pennsylvania Avenue, 
NW. Washington. D.C. 20461 (202) 633- 
9165. 

Copies of the Consent Order may be 
received free of charge by written 
request to: Ashland Consent Order 
Request. Office of Special Counsel 
Department of Energy, 1200 
Pennsylvania Avenue NW, Room 3109. 
Mail Stop 4111, Washington. D.C. 20461 

Copies may also be obtained in 
person at the same address or at the 
Freedom of Information Reading Room. 
ForrestaJ Building. 1000 Independence 
Avenue. SW. Room lE-190, Washington. 
DC. 

SUPPLEMENTARY INFORMATION: 

The Consent Order 

On January 26,1981. OSC published 
notice in the Federal Register at page 
8096. announcing the execution of a 
Consent Order between Ashland and 
OSC In compliance with DOE 
regulations, that notice, and a press 
release issued on January 21.1981. 
summarized the Consent Order and the 
facts behind it The notice and press 
release also gave instructions for 
obtaining copies of the Consent Order. 

The proposed Consent Order can bo 
summarized as follows: 

1. The Consent Order marks the 
conclusion of OSC's audit of Ashland's 
compliance with the Mandatory 
Petroleum Price and Allocation 
Regulations, including the entitlements 
and mandatory oil import programs, for 
the period January 1.1973 through July 
31.1980 (the audit period). With the 
exception of the matters excluded from 
the settlement in the Consent Order, the 
Consent Order resolves all civil issues 
not previously resolved concerning the 
allocation and sale of covered products 
during the audit period. 

2. Ashland was to distribute 
$10,000,000 to certain of its motor 
gasoline reseller customers to satisfy 
claims against Ashland. The initial 


Federal Register notice on January 26. 
1081 set forth the procedures by which 
motor gasoline reseller customers of 
Ashland could assert a claim against 
Ashland for alleged violations of the 
Federal Petroleum Price and Allocation 
Regulations occurring during the period 
of the Consent Order. All payments from 
this fund are subject to the approval of 
OSC. 

3. Ashland was to implement a 
program of price reductions or credit 
memoranda in the amount of $7,500,000 
in sales of distillate and residual fuel 
oils to certain of its public utility 
customers, and in the amount of 
$7,500,000 to certain of its bulk 
transportation account customers and 
its current purchasers of middle 
distillates for residential space heating. 
To receive refunds or price reductions, 
the utility customer's rates must be 
subject to fuel adjustment clauses. 
Transportation account customers 
would receive refunds if they made 
purchases of products subject to federal 
controls. The amount of credit issued to 
each recipient would be determined 
according to a volumetric percentage of 
purchases and is subject to the approval 
of OSC. 

4. Effective September 30.1981. 
Ashland reduced its "banks'* of 
unrccovered increased costs for motor 
gasoline to $75,000,000 and its "banks" 
of unrecovered increased costs for 
propane to $7,500,000. This reduction 
represents a substantial reduction in 
Ashland's banks. 

5. Ashland was to make a 
commitment to increase its expenditures 
for domestic exploration and production 
by $100,000,000 in projects designed to 
enhance U.S. energy independence and 
the efficiency of Ashland's refineries 
and related capital facilities. 

6. The Consent Order also provides 
details concerning the conclusion of the 
audit procedures concerning 
enforcement of the provisions of the 
Consent Order. These matters include 
Ashland's obligation under DOE 
recordkeeping regulations and DOE's 
obligation to maintain the 
confidentiality required by law of 
proprietary data received from Ashland. 
The Consent Order also provides that 
Ashland has waived its right to an 
administrative or judicial appeal of the 
Consent Order. The Consent Order docs 
not constitute an admission by Ashland 
nor a finding by OSC of a violation of 
any federal petroleum price and 
allocation statutes or regulations. 

Modifications to the Consent Order 

After careful consideration of the 
comments received in response to the 
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Notice of Proposed Consent Order and 
further negotiations with Ashland 
pursuant to paragraph 901 of the 
proposed Consent Order, the proposed 
Consent Order was modified as set forth 
below: 

(1) The claims fund to be established 
by Ashland on behalf of its gasoline 
rcsetler customers pursuant to 
paragraph 401 of the Consent Order was 
increas^ to provide for payments of 
$18,911,888 to Ashland's gasoline 
reseller customers in satisfaction of all 
known or potential claims against 
Ashland arising out of the price and 
allocation regulations. Within 30 days of 
the effective date of the Consent Order. 
Ashland shall make distributions to 
reseller customers who submitted claims 
to Ashland before July 31,1981. At the 
expiration of 15 days after the effective 
date, any undistributed funds will be set 
aside in a constructive fund from which 
distributions will continue to be made, 
and to which interest will be computed 
at the 90 day Treasury bill rate in effect 
at the first auction after the effective 
date of the Consent Order. At the 
expiration of 45 days after the Consent 
Order has become effective, the then 
oxistinfl balance of the constructive 
fund* if any. will be added to the amount 
to be credited to residential space 
heating customers pursuant to the 
remedy described below. 

(2) The price reduction program in 
paragraph 402 of the proposed Consent 
Order was modified to provide that 
Ashland will issue credit memoranda in 
the aggregate amount of $6,088,111 to 
four categories of customers against 
future purchases from Ashland of 
distillates, residual fuel oils and aviation 
turbine fuel. Credit memoranda will be 
issued against future purchases of these 
products to (1) public utility customers 
whose rates are subject to fuel 
adjustment clauses. (2) bulk 
transportation account customers and 

(3) commercial aviation customers, who 
made purchases of the products when 
the products were subject to federal 
price and allocations regulations ('*the 
control period"). All home heating 
customers will recieve a credit at a rale 
between 1.5 cents and 3 cents per gallon 
on purchases of middle distillates after 
November 1.1981 until the amount 
allocated for that product is absorbed. 
The distribution among products and 
among customers is based on a 
volumetric allocation of the amount of 
product sold to Ashland's customers 
during the control period. 

(3) Paragraph 503 was inserted to 
provide that Ashland shall dismiss with 
prejudice its action In Mobil OH Corp. v. 
Department of Energy: and, 


(4) Paragraphs 404 and 405. providing 
for $100,000,000 in exploration, 
production and refinery improvement 
projects by Ashland, were deleted. 
These modifications are discussed in 
greater detail below in response to 
spedfic comments. 

Comments Received 

As noted above. OSC received 
numerous comments on the proposed 
Ashland Consent Order. Comments 
were filed by customers of Ashland, the 
State of Minnesota, a school district and 
the Air Transportation Association. A 
law firm accounted for thirteen of these 
comments by fHing separate, but 
virtually identical, comments on behalf 
of thirteen independent marketers of 
products purchased from Ashland. In 
addition, two organizations, the 
Transportation Group and the National 
Consumer Law Center, submitted 
comments that while generally 
addressed to all nine of the Consent 
Orders published for comment on 
January 26.1981, raised issues pertinent 
to, or commented on features present in. 
this Consent Order. 

The Transportation Croup is an 
organization representing four trade 
associations—the Air Transport 
Association of America. Inc., the 
American Bus Association, the 
American Trucking Association, Inc., 
and the Association of American 
Railroads—whose members are major 
consumers of refined petroleum 
products. The Transportation Group 
indicated in its comments its approval of 
OSC's enforcement efforts and the 
settlement process that resulted in the 
Consent Orders announced In the 
January 26.1981 Federal Register 
notices. The organization al^ expressed 
the following concerns regarding the 
nine Consent Orders: OSC should 
endeavor to identify overcharged 
purchasers or categories of purchasers 
in order to provide for direct refunds or 
payments based volumelrically on the 
amount of petroleum products 
purchased; transportation firms should 
receive a larger share of the refunds 
than they have heretofore; and OSC 
should provide additional information 
concerning refund amounts and methods 
of refund computation. 

The Department's aim in structuring 
remedies is to achieve some form of 
restitution. In its enforcement actions, 
the Department attempts to identify 
individual purchasers or classes or types 
of purchasers, to the maximum extent 
possible, and to implement 
restitutionary remedies. However, there 
are several reasons why the audits do 
not ordinarily result in the identification 
of specific customers who may have 


been overcharged. First, audits are 
necessarily conducted on a sample basts 
and. as such, may not focus on specific 
purchasers, even where they generally 
identify aggregate violations regarding 
specific products to classes of 
purchasers. Second, these audits focus 
predominantly on "cost violations" and 
because of the nature of the regulations, 
would require tracing the violation to 
specific products sales in order to 
determine overcharge impact, a difficult 
task. Third, these violations occurred as 
much as seven years ago, and given the 
mobility within the distribution chain, it 
would be extremely difficulty to identify 
and locate injured customers. Finally, 
purchasers of products from a major 
refiner may have resold those products 
to others, passing on the consequences 
of any violation to their customers. 
However, as stated previously, the 
Department's priority is to seek 
remedies that provide some form of 
restitution, where possible. In order to 
achieve an equitable distribution of 
monies, the refunds have generally been 
determined according to a volumetric 
allocation based on the amount of 
product purchased by the recipient. 

The Transportation Group accurately 
notes that OSC has previously 
determined that the refunds received by 
regulatd transportation firms will not 
constitute a "windfall" to the 
receipients. OSC's review of the 
operation of the agencies which regulate 
transportation companies and their 
applicable regulations indicate that 
refunds are factored into the fuel cost 
aspects of their rate making systems. 
Similarly. OSC is examining the 
passthrough of refunds by utilities to 
end users. To that end. OSC has 
contacted the public service 
commissions for the states in which the 
recipient utilities are located as well as 
a number of utilities themselves. The 
commissions have assured OSC that 
utilities receiving refunds will be 
required to pass those refunds through 
to their consumers. It has been 
determined that the utility customers 
will receive the benefit of the refunds by 
operation of fuel adjustment clauses in 
which the refund would appear as an 
offset to fuel costs in the computation of 
any fuel adjustment factor, or in the 
reconciliation of current costs, or. 
finally, refiected as direct credit to 
customers. OSC has also obtained 
assurances that the passthrough will be 
documented either In public records or 
through the assistance of the staffs of 
the various utilities and commissions. 

The Transportation Group believes 
that refund recipients should be 
enlarged to include purchasers of 
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kerosene based jet fuel in addition to 
purchasers of dicse! fuel. As discussed 
herein, the Consent Order has been 
modified to allow Ashland's airline 
customers to receive credit on future 
purchases from Ashland of aviation 
turbine fuels. 

The Transportation Group's comment 
with regard to other remedies. e.g« that 
any benefit to the bank reduction 
remedy is compromised and made 
meaningless with the advent of 
decontrol, has been dealt with below. 

The National Consumer Law Center 
(NCLC). a non-profit legal organization 
representing low-income individuals 
and groups, also submitted comments 
that were addressed generally to all 
nine Consent Order published for 
comment on January 26,1981. The NCLC 
comments, however, raise several issues 
that are pertinent to this Consent Order. 

Although the NCLC initially 
recognizes that the “limited flow of 
information * * * is admittedly 
somewhat inherent in the nature of the 
private sctUement/public comment 
process," the NCLC nevertheless 
complains that the Consent Orders and 
the Federal Register notices are 
“extremely skimpy on relevant detail • 

• • The DOE regulations at 10 CFR 
205.199)(a) require that a Consent Order 
"set forth the relevant facts which form 
the basis for the Order." The Consent 
Order itself indicates that with the 
exception of the matters explicitly 
excluded from the settlement, it settles 
and finally resolves "all civil and 
administrative disputes, claims and 
causes of octions * * * relating to 
Ashland's compliance with the federal 
petroleum price and allocation 
regulations * * * .** Because the 
Consent Order constitutes neither an 
admission by the company nor a Hnding 
by DOE that Ashland has violated any 
federal petroleum price or allocation 
regulation, it would not be appropriate, 
as the NCLC suggests, to detail and 
quantity in the Consent Order the 
preliminary claims and issues that arose 
in the course of the settlements 
negotiations and to relate these claims 
and issues to the terms and conditions 
of the Consent Order. Further, to reveal 
how OSC and the company arrived at 
the dollar figures for the various 
components of the settlements would 
breach the confidentiality necessarily 
accorded to the negotiation process and 
would impinge upon OSCs 
prosecutorial discretion. Thus, OSC 
believes that it has provided the 
necessary* information in the Consent 
Order and Federal Register notice to 
enable the public to comment 
meaningfully upon this settlement. 


The NCLC also maintains that the 
Consent Orders do not pro\ide adequate 
benefits, focusing particnilarly on the 
bank reduction provisions, and the 
"heavy reliance" placed on them in 
these settlements. NCLC seeks 
renegotiation of the agreements to 
convert the bank reductions to some 
cash value. 

In the process that leads to settlement. 
OSC determines the potential liability of 
a refiner based on Us audit of that 
refiner. That audit addresses all areas of 
dispute under the price regulations. As a 
result, the disputes focus on issues of 
the determination, recognition, 
allocation and carryover of costs, which 
form the basis for the determination of 
maximum lawful selling prices. Because 
of the carryover or banking provision, a 
refiner may have lawful costs available 
from previous periods to offest disputes 
in later months. The existence of those 
legitimate costs militates against the 
existence of overcharges. In litigation, a 
refiner is likely to argue that those 
banks obviate the possibility of 
overcharge. Thus, in determining a 
firm's potential Uability, two factors are 
addressed: the legitimacy of the costs 
claimed and banked and the potential 
for overcharges, given the existence of 
banks and a firm's pricing practices. In 
reaching settlement. OSC has 
determined the amount of cash refund 
necessary to reasonably settle any 
possible overcharges, and the amount of 
bank reduction appropriate to settle the 
cost disputes. Bank reductions are 
appropriate to remedy certain types of 
disputes resulting from the audit. OSC 
had intended bank reductions to ser\'o 
the dual purpose of satisfying the 
alleged cost violations and of placing 
some limitations on the refiner's 
prospective pricing of covered products. 
Accordingly, in negotiating the bank 
reduction, OSC sought a reduction to the 
low'est level consistent with allowing 
the refiner to maintain, but not increase, 
prices as a result of the existence of 
banks. That reduction may have even 
exceeded the reduction in costs 
necessary for a satisfactory resolution of 
the outstanding cost issues. As the 
NCLC and the Transportation Group 
point out. decontrol prevents the 
reduction from having the long-range 
prospective impact that was originally 
intended. However, the bank reductioo 
was implemented by Ashland to be 
elective September 30.1980, four 
months prior to the decontrol of crude 
oil. The refiner's pricing practices will 
be reviewed to determine that no 
overcharge has occurred as a result of 
reliance on the banks available before 
the reduction was implemented. In any 


event, the amount of refund remedies 
stands on its own in each case as the 
result of OUT negotiation of an 
appropriate refimd, given the disputes 
raised. 

NCLC questioned the use of capital 
investment commitments on similar 
grounds. The investment commitments 
are not directly restitutionary in nature 
nor do they represent compensation for 
violations. They work to the indirect 
benefit of the public by providing 
incremental domestic exploration and 
production, and expanded or Improved 
refining capacity, all of which are 
designed to reduce dependence on 
foreign crude oil and foreign petroleum 
products. In this case, however, the 
parties agreed to delete the investment 
commitment provision due to economic 
Incentive provided as a result of the 
decontrol of crude oil and petroleum 
products following the execution of the 
Consent Order. 

With respect to the claims funds 
established in some of the Consent 
Orders, including this one, the NCLC 
expresses several concerns. Although 
the NCLC belie\*es that the existence of 
the claims funds has not been 
adequately publicized, the inquiries 
OSC has received indicate that a wide 
spectrum of the public is aware of these 
settlements. A claims fund provides an 
option to those who believe they may 
have been overcharged to negotiate a 
settlement of their claims with the 
company. The Consent Orders provide 
the structure to enable interested 
claimants to Tile their claims. The 
process of negotiating a settlement of a 
claim is a matter between the company 
and claimant. In any event, claimants 
who do not believe that the settlement 
offered adequately satisfies their claims 
need not accept the offer and relinquish 
their rights and claims against the 
company. 

As previously mentioned, for a variety 
of reasons discussed below, the amount 
set aside in the proposed Consent Order 
for the Ashland claims fund has been 
increased and claims were accepted 
beyond the original deadline. Ashland 
received a mu^ larger number of claims 
than originally anticipated. Also, OSC 
and Ashland received inquiries from 
persons who did not learn of the initial 
Federal Register notice until after the 
stated deadline for filing claims had 
expired, and therefore, these claimants, 
who believed themselves entitled to a 
portion of the claims fiind, would have 
been precluded from participating in the 
fund. Lastly, there were unanticipated 
delays in finalizing this Consent Order. 
The President's Executive Order to 
decontrol crude oil on January 27,1981 
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and the large number of comments 
received on this Consent Order 
necessitated that the OSC reconsider 
the proposed Consent Order in order 
that the final Consent Order contain 
remedies appropriate in a decontrolled 
environment. The OSC believed that in 
light of the large number of claims by 
Ashland gasoline customers that the 
remedies should be reapportioned, and 
that those customers riling before July 
31.1981 should be accommodated. 

The NCLC expresses concern that the 
refunds to many of the refiners’ 
immediate purchasers may not be 
passed through to ultimate consumers. 
Each of these settlements utilizes 
^*condujt8** for passing a substantial 
portion of the refunds through to 
ultimate consumers. OSC chose as 
conduits regulated industries, such as 
the utility and transportation industries, 
for which some mechanism exists to 
assure a passthrough of benefits to their 
customers and state and local 
government entities that purchased 
petroleum products in their proprietary 
capacities. Specifically identifying the 
refund recipients in the Consent Orders 
would not only be cumbersome in those 
instances in which there are a large 
number of such recipients, but by 
revealing a firm's customers it would 
also disclose confidential and 
proprietary commercial informatioiL 
Refunds to these conduits are. therefore, 
intended to provide general restitution 
to those unidentifiable ultimate 
consumers who. through their utility, 
transportation, or tax bills, may have 
borne any overcharges that might have 
occurred. 

As already noted. OSC received many 
comments that were specifically 
addressed to the Ashland Consent 
Order. These comments raised many of 
the same issue addessed in the 
Transportation Group and NCLC 
comments, such as the need generally 
for more information about the 
settlement and the value of the bank 
reduction provisions in light of 
decontrol OSC has addressed these 
points in its response to the 
Transportation Group and NCLC 
comments above, and will focus below 
on other matters raised in the specific 
comments. 

Like the NCLC comments, other 
comments assert that OSC should have 
included more information about the 
settlement in the Consent Order. The 
types of information suggested for 
inclusion, however, involve either 
confidential or proprietary commercial 
or financial data (e.g., Ashland's price 
determinations] or information 
concerning conEdential aspects of the 


settlement process. Many of these 
comments allege that O^'s failure to 
Include more information in the Consent 
Order violated the provision in DOE's 
regulations. 10 CFR 205.ig9](a). requiring 
that a Consent Order "set forth the 
relevant facts which form the basis for 
the Order." In US. Oil Company, Inc. v. 
Department of Energy, No. 81-^196 
(E.D. Wise.. March 27,1981), Fed. En. 
MgmL (CCii) 1 28.312, in which the court 
refused to enjoin the proposed Consent 
Order with Koch Industries, Inc. (see 46 
FR 8100 (January 26,1961)), the court 
considered the issue of the sufficiency of 
the information provided in the Consent 
Order and held that "as a matter of law. 
the information set forth by DOE in * * 

* the proposed Consent Order 
compifies] with its own regulations 
requiring the setting forth of relevant 
facts upon which the order is based." Id. 
at p. 28,415. See also. Minnesota v. 
Standard Oil, No. 4-86-461 (D. Minn., 
June 18,1981), Fed. En. MgmL (CCH), \ 
26.310 (upholding the sufficiency of 
information in a DOE Consent Order). 
Many of the comments—the separate, 
but virtually identical, comments filed 
by a law firm on behalf of 13 
independent marketers—also assert that 
DOE'S failure to disclose the audit data 
on which it relied in reaching the 
settlement violates fundamental fairness 
and the Fifth Amendment to the 
Constitution. Neither the Administrative 
Procedure Act. nor any other statute, 
however, requires DOE to provide the 
public with notice of. or set forth 
relevant facts regarding agency Consent 
Orders. Nor do persons who are not 
parties to a Consent Order have a 
"property" or "liberty interest" sufficient 
to Invoke rights to procedural due 
process under the Fifth Amendment to 
the Constitution. See Action on Safety 
and Health v. FTC, 498 F. 2d 757 (D.C. 
Cir. 1974). In short the information set 
forth in the Consent Order complies 
with all applicable legal requirements.' 

Comments submitted by the law firm 
on behalf of the 13 independent 


' Morvover. ntith«r com dim) In the coounenti 
{Armstrong v. Manzo, 380 U8.545 (ISSa) and US. 
Linos V. Fideroi Maritims Commission, 584 FJd 519 
(D.C Or. 1978)1. fupportt tha commanlort* potilion. 
In Armstrong, tba S«iprema Court held that tn a 
aituation iovolvinf an adhidicativa Kaariitg 
coooeniins a itap>(athar*t adoption of hit tiop- 
daughter, tha court must give the nahiral (atW prior 
notice of the hearing so that ha may obitet to the 
adoption and daraoniirate hia compUa^ with tha 
applicabk atate law. A Conaont Order it not 
analogooi to an adludicaliva hearing and. in any 
event DOE hat provided interaaicd peraons with 
ooiica before taking any float action, bi US Lines, 
there waa a alatulory requirement that tha agency 
hold a hearing before taking any fbial action, and 
tha court delermiood that agency acUon reauhing 
from that hearing mual be bated upon aubatantlal 
evlder)ce on the record of that hearing. There are no 
timllar requirementa for DOE ConaenI Ordera. 


marketers of Ashland's products 
complained that the Consent Order 
"permits the destruction of all records 
relevant to Ashland's violations * * * 
[and that] the exemption from the 
recordkeeping requirement would make 
it impossible for * • * (an) overcharged 
purchaser to discover evidence 
necessary to support its claims and to 
prosecute a potential action for damages 
pursuant to Section 210 of the ESA." In 
paragraph 801. which relieves Ashland 
of its duty to comply with the 
recordkeeping requirements of 10 CFR 
210.92 for the period covered by the 
Consent Order, OSC has exercised the 
authority conferred by 10 CFR 
210.92(d](2)(6) to remove a requirement, 
the need for which no longer exists. 

With the completion of OSCs audit and 
the settlement of all disputes and claims 
for the period covered by the Consent 
Order, the records which were 
maintained by the company to 
demonstrate to DOE its compliance with 
the pricing and allocation regulations 
arc no longer needed. Moreover, as the 
court in US Oil, supra, noted. "(Ijhe 
recordkeeping provisions established by 
DOE were never intended to assist 
private litigants. They were designed 
and created to assist the DOE in 
determining whether the * * * major oil 
refiners and producers were complying 
with the price regulations." Fed. En. 
MgmL (CCH) at p. 28,413. 

The State of Minnesota requested the 
release of information gathered by DOE 
as a result of its audit of the company 
and questioned the recordkeeping 
provision in the Consent Order. DOE'S 
response to the NCLC comments and the 
comments submitted by the law Tirm 
representing independent marketers 
adequately deals with each of the 
respective issues. 

Minnesota also expressed 
reservations with the provision which 
states that DOE will not voluntarily 
participate adversely to the company in 
any administrative or civil proceeding 
relating to Ashland's compliance with 
the federal petroleum price and 
allocation regulations settled by this 
Consent Order. The purpose of the 
Consent Order is to resolve the 
outstanding issues between DOE and 
the company. DOE's agreement to forego 
voluntary participation In private party 
litigation involving these issues 
conforms to the understanding between 
the company and DOE that such 
disputes are separate and apart from the 
matters resolved by this order. 

However, the agreement to avoid DOE 
involvement in such private actions 
does not bar DOE from complying with 
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any court order requiring the agency to 
participate in such litigation. 

llie Air Transport Association of 
America (**ATA'’) filed comments 
supporting the Consent Order process, 
and in particular, the process of 
instituting refunds through volumetric 
distribution. However, it commented 
that the cash component was relatively 
small and urged larger cash payment 
provisions in the future. OSC and 
Ashland mutually agreed on the 
remedies in the instant Consent Order 
after prolonged negotiation and 
assessment by OSC of the benefits to be 
gained from this settlement in contrast 
to what would be derived from pursuing 
these violations through enforcement 
actions. The total remedies are a 
satisfactory resolution of Ashland's 
potential liability given the expenditure 
of time and resources necessary to 
litigate the enforcement Issues to their 
conclusion, and thus, it is believed, the 
Consent Order is in the public Interest. 

The ATA also advocated the inclusion 
of purchasers of aviation {et fuel in the 
group of refund recipients. As noted 
above, to the extent that Ashland's 
customers purchased jet fuel during the 
period of the Consent Order, those 
customers will now be permitted to 
receive a credit on future purchases of 
aviation turbine fuel. Such purchasers, 
representing a imall component of 
Ashland's sales, wid be eligible to 
obtain credit memoranda on the same 
bases as other transportation customers. 

A utility customer questioned whether 
it would be eligible to receive a credit 
under the Consent Order because it 
purchased residual fuel from Ashland 
during 1978-1979 pursuant to an 
arrangement between Ashland and 
another refiner with which the utility 
had a contract. The amount of the 
recipients* credit pursuant to the 
Consent Order is determined by the 
amount of product purchased during the 
period in which the product was 
controlled. Because residual fuel oil was 
decontrolled in 1978 and 1979, the utility 
is not eligible to receive a credit as a 
former utility customer of Ashland 
based on its purchases of residual fuel 
in 1978-1979. 

Several comments, some of which 
were filed after the deadline for the 
comment period had expired, advocated 
the extension of the claims fund to 
expand the opportunity to file a claim 
with Ashland. These small customers 
believe that otherwise they would be 
precluded from obtaining from Ashland. 
As noted above, due to the relatively 
lorgo number of calls and comments 
riHU^lved by OSC and Ashland 
concerning the deadline for submitting 
claims, the parties agreed to expand the 


fund to include all claims received by 
|uly 31.1961. 

Having considered all comments 
submitted, DOE has determined that the 
proposfKi Consent Order with Ashland 
should be made final with modificatlims, 
summarized herein. The Consent Order 
became effective on November 12.1981. 
the date the Consent Order containing 
the modifications was executed. 

Issued in Washington. D.C. November 1A. 
1961. 

Bethel Larey. 

Acting Special Counsel 
pa Doc. n-sMM nied t 

aiLUfiO coot S4ss-ot>ii 


Energy Information Administration 

Publication of Alternative Fuel Price 
Ceilings and Incremental Price 
Threshold for High Cost Natural Gas 

The Natural Gas Policy Act of 1978 
(NGPA) (Pub. L 95-621) signed into law 
on November 9.1976, mandated a new 
framework for the regulation of most 
facets of the natural gas industry. In 
general under Title U of the NGPA, 
interstate natural gas pipeline 
companies are required to pass through 
certain portions of their acquisition 
costs for natural gas to industrial users 
in the form of a surcharge. The statute 
requires that the ultimate cost of gas to 
the industrial facility docs not exceed 
the cost of the fuel oil which the facility 
could use as an alternative. 

Pursuant to Title 0 of the NGPA of 
1978, section 204(e), the Energy 
Information Administration (EIA) 
herewith publishes for the Federal 
Energy Regulatory Commission (FERC) 
computed natural gas ceiling prices and 
high cost gas incremental pricing 
threshold which are to be effective 
December 1,1981. Ihese prices are 
based on the prices of alternative fuels. 

For further information contact: Leroy 
Brown, Jr., Energy Information 
Administration, Federal Building, 12th & 
Pa. Ave., N.W., Rm 4121, Washington, 
DC 20461, (202) 633-97ia 

SectkMi I. Alternative Fuel Price Ceilings 

As required by FERC Order No. 50, 
computed prices are shown for the 48 
contiguous States. The District of 
Columbia's ceiling is included with the 
ceiling for the State of Maryland. FERC 
by an Interim Rule issued on March 2, 
1961, in Docket No. RM79-21. revised 
the methodology for calculating the 
monthly aitemative fuel price ceilings 
for State regions. Under the revised 
methodology, the applicable alternative 
fuel price ceiling published for each of 
the contiguous States shall be the lower 


of the aitemative fuel price ceiling for 
the State or the alternative fuel price 
ceiling for the multislatc region in which 
the Stale is located. 

The price ceiling is expressed in 
dollars per million British Thermal Units 
(BTU's). The method used to determine 
the price ceilings is described in Section 
111 . 



Section II. Incremental Pricing 
Threshold for High Costs Natural Gas 

l1ie EIA has determined that the 
volume-weighted average price for No. 2 
distillate fuel oil landed in the greater 
New York City Metropolitan area during 
September 1981 was $40.11 per barrel In 
order to establish the incremental 
pricing threshold for high cost natural 
gas. as identified in the NGPA. Title II 
Section 203(a)(7), this price was 
multiplied by 1.3 and converted to its 
equivalent in millions of BTU's by 
dividing by 5.8. Therefore, the 
incremental pricing threshold for high 
cost natural gas. effective December 1, 
1981, is $8.99 per million BTlTs. 
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Section III. Method Used To Compute 
Price Ceilings 

The FERC, by Order No. 50, issued on 
September 29.1979. in Docket No. 
RM79-21, established the basis for 
determining the price ceilings required 
by the NGPA. FERC also, by Order No. 
167, issued in Docket No. R^l-27 on 
)uly 24.1981, made permanent the rule 
that established that only the price paid 
for No. 6 high sulfur content residual 
fuel oil would be used to determine the 
price ceilings. In addition, the FERC. by 
Order No. 181, issued on October 6. 

1981, in Docket No. 61>28. established 
that price ceilings should be published 
for only the 48 contiguous states on a 
permanent basis. 

A, Data Collected 

The following data were required 
from all companies identified by the ElA 
as sellers of No. 0 high sulfur content 
(greater than 1 percent sulfur content by 
weight) residual fuel oil: for each selling 
price, the number of gallons sold to large 
industrial users in the months of luly 
1981, August 1981, and September 1981.' 
All reports of volume sold and price 
were identifed by the State Into which 
the oil was sold. 

B, Method Used To Determine 
Altemotive Price Ceilings 

(1) Calculation of Volume-Weighted 
Average Price, The prices which will 
become effective December 1,1981, 
(shown in Section 1) are based on the 
reported price of No. 6 high sulfur 
content residual fuel oil for each of the 
48 contiguous States, for each of the 3 
months. July 1981. August 1981, 
September 1981. Reported prices for 
sales in July 1981 were adjusted by the 
percent change in the nationwide 
volume-weighted average price from 
July 1981 to September 1981. Prices for 
August 1981 were similarly adjusted by 
the percent change in the nationwide 
volume-weighted average price from 
August 1981 to September 1981. The 
volume-weighted 3-month average of the 
adjusted July 1981 and August 1981, and 
the reported September 1981 prices were 
then computed for each State. 

(2) Adjustment for Price Variation, 
States were grouped into the regions 
identified by the FERC (see Section 
II1.C.). Using the adjusted prices and 
assodated volumes reported in a region 
during the 3-month period, the volume- 
weighted standard deviation of prices 


'LArgc Irutuftrift] peraon/finn which 

pardMiet No. 6 fuel oil in quantities of 4.000 gatloiu 
or grealer for contumptlon in ■ buitaeat. including 
the space heating of the butineaa premlaet. ElectHc 
uliUties. govenunental bodlet (Federal Sute or 
local) ai^ the military are excluded. 


was calculated for each region. The 
volume-weighted 3-month average price 
(as calculated in Section III.B.(I) at^ve) 
for each State was adjusted downward 
by two times this standard deviation for 
the region to form the adjusted weighted 
average price for the State. 

(3) Calculation of Ceiling Prices. The 
lowest selling price within the State was 
determined for each month of the 3- 
month period (after adjusting up or 
down by the percent change in oil prices 
at the national level as discussed in 
Section lll.B.(l) above). The products of 
the adjusted low price for each month 
times the State's total reported sales 
volume for each month were summed 
over the 3-month period for each State 
and divided by the State's total sales 
volume during the 3 months to 
determine the State's average low price. 
The adjusted weighted average price (as 
calculated in Section U1.B.(2)) was 
compared to this average low price, and 
the higher of the values was selected as 
the base of determining the alternative 
fuel price ceiling for each State. For 
those States which had no reported 
sales during one or more months of the 
3-month period, the appropriate regional 
volume-weighted alternative fuel price 
was computed and used in combination 
with the available State data to 
calculate the State's alternative fuel 
price ceiling base. The State's 
alternative fuel price ceiling base was 
compared to the alternative fuel price 
ceiling base for the multistate region in 
which the State is located and the lower 
of these two prices was selected as the 
final alternative fuel price ceiling base 
for the State. The appropriate lag 
adjustment factor (as discussed in 
Section IILB.4.) was then applied to the 
alternative fuel price ceiling base. The 
alternative fuel price (expressed in 
dollars per gallon) was multiplied by 42 
and divided by 6.3 to estimate the 
alternative fuel price ceiling for the 
State (expressed in dollars per million 
BTlTs). 

(4) Lag Adjustment the ElA has 
implemented a procedure to partially 
compensate for the two-month lag 
between the end of the month for which 
data are collected and the beginning of 
the month for which ceiling prices 
become effective. It was determined that 
PlatCs Oilgram Price Report publication 
provides timely information relative to 
the subject. The prices found in PlatCs 
Oilgram Price Report publication are 
given for each trading day in the form of 
high and low prices for No. 6 residual oil 
in 21 cities throughout the United States. 
The low posted prices for No. 6 residual 
oil in these cities were used to calculate 
a national and a regional lag adjustment 


factor. The national lag adjustment 
factor was obtained by calculating a 
weighted average price for No. 6 high 
sulfur residual fuel oil for the ten trading 
days ending November 13,1981, and 
dividing that price by the corresponding 
weighted average price computed from 
prices published by Platt's for the month 
of September 1981, A regional lag 
adjustment factor was similarly 
calculated for four regions. These are: 
one for FERC Regions A and B 
combined; one for FERC Region C one 
for FERC Regions D. E. and G and one 
for FERC Regions F and H combined. 
The lower of the national or regional lag 
factor was then applied to the 
alternative fuel price ceiling for each 
State in a given region as calculated in 
Section in.B.(3]. 

Listing of States by Region 

States were grouped by the FERC to 
form eight distinct regions as follows: 


Region A 


ConnecUcut 

M«inc 

MsiMchosells 

New Hampshire 
Rhode Island 
Vermonl 


Region B 

Dels ware 
Maryland 

New feney 

New York 
Fennsylvania 


Region C 

Alabama 

Florida 

Georgia 

Mbiisaippi 

North Carolina 
South Carolitia 
Tennessee 
Virginia 


Region D 

lllinoif 

Indiana 

Kentocly 

Michigan 

Ohio 

West Virginia 
Wisconsin 


Region E 

Iowa 

Kansas 

Missouri 

Minnesota 

Nebraska 

North Dakota 
South Dakota 


Region F 

Arkansas 

Louisiana 

New Mexico 

Oklahooia 

Texas 


Region G 

Colorado 

Idaho 

Montana 

Uuh 

Wyoming 


Region H 

Arizona 

California 

Nevada 

Oregon 

Washington 


Issued in Wnshlngton. D.C. November la 
1981. 

Albert H. linden. Jr., 

Deputy Administrator, Energy information 
Administration. 

(FR Doc 8t-a3S3S PUed t1-1S-Sl; VU5 um\ 
miUHQ coot S4SO-OMI 
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ENVIRONMENTAL PROTECTION 
AGENCY 

(ER-fRL-1990-1] 

Availability of Environmental Impact 
Statements 

Responsible Agency: USEPA, Office 
of Federal Activities. 

Inlormation Contact: Ms. Kuthi 
Wilson. (202) 245-^000. 

FJS’t Filed: November 9-13.1981 
Comment Due Dates: 

Drafts—^lanuury 4,1982. 

Finals—December 21.1981. 

DOC: National Oceanic and Atmosphonc 
Administration (NOAA): Draft—Atlantic 
Croundflsh Interim Fishery Management 
Plan (EPA EIS «810O35) 

DOC: NOAA: Final—Croundfish FMP. Bering 
Sea and Aleutian Islands. Alaska (EPA EIS 
#810928) 

OOl: Bureau of Indian Affairs: Final—Crow/ 
Shell Coal Lease Agreement. Big liom 
County, Montana (EPA EIS #810937) 

DOL Bureau of Reclamation: Final— 
ModlHcation of Buffalo Bill Dorn. Shoshone 
Proioct. Park County. Wyoming (EPA EIS 
#810029) 

DOT: Federal Aviation Administration: 

Final—^Tweed-New Haven Airport 
Approach Lighting System. New Haven 
Cotinty. Connecticut (EPA EIS #610932) 
DOT; Federal Highway Administration 
(FHWA); PSnal--CO-62/Carbonciale-EaiL 
CO-133 to Wingo function. Garfield and 
Eagle Counties, Ct^orado (EPA EIS 
#810833) 

DOT: FHWA: Final—TN-61. Hlllcrest Street 
to Clinch River. Anderson County. 
Tennessee (EPA EIS #810831) 

Department of Housing and Urban 
Development: Draft—San Jacinto Heights. 
Mortgage Insurance. Montgomery County. 
Texas (EPA EIS #810936) 

USOA; Soil Conservation Service: Final— 
Pium Bayou Watershed Protection. 

Jefferson County. Arkansas (EPA EIS 
#810930) 

Department of the Navy: Final—Feral Animal 
^moval San Clemente Island. California 
(EPA EIS #810834) 

Extended review: DOL National Park Service: 
Draft—^US101 Bypass, Caltfomhi— 

Duo 12-1-81 (EPA EIS #810779) 

COE: Draft—Cowanesque Lake 
Reformulation Study. Pennsylvania— 

Due 12-21-81 (EPA EIS #810683) 
Reestablishment of review period: USDA: 
SCS: Final—Indian Creek-Van Duroo 
Watershed. Iowa and Missouri—based on 
actual availability: Date filed 11-13-81: due 
12-21-81 (EPA EIS #810899) 

Dated: November 17.1981. 

Paul C Cahill. 

Director, Office of Federal Activ/tJes. 

Ifn Ooc n-asssr rM ars aaii 

anuNO cooc ssas'sr-ai 


|OPTS-5135t; TSH-FRL-1989-81 

Certain Chemicala; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 

ACTtOM: Notice.__ 

SUNNMARY: Section 5(a)(l| of the Toxic 
Substances Control Act (TS6A) requires 
any person who Intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirments for section 5(a)(1) 
promnnufaeWe notices are discussed in 
EPA statements of interim policy 
published in the Federal Register of May 
15.1979 (44 FR 2855B) and November 7, 
1960 (45 FR 74378). This notice 
announces receipt of tw^o PMNs and 
provides a summary of each. 
date: Written comments by: PMN 81- 
578 and 81-579. January B. 1982, 
ADDRESS: Written comments, identified 
by the document control number 
•*|OPTS-51351J** and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793). Office of 
Pcstiddes and Toxic Substances. 
Environmental Protection Agency, Rm. 
F^-409.401 M St,. SW.* Washington. DC 
20460. (202-755-5687). 

FOR FURTHER INFORMATION CONTACT: 
David Dull, Acting Chief, Notice Review 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-216, 401 M St.. SWh Washington. DC 
20160. (202-428-2601). 

SUPPLEMENTARY INFORMATION: The 
following are summaries of information 
provided by the manufacturer on the 
PMNs received by EPA: 

PMN 81-578 

Close of Review Period February 7. 
1982. 

Manufacturer's Identity, Claimed 
confidential business information. 
Organization information provided: 
Annual sales—Over $500 million. 
Manufacturing site—Midwest region. 
Standard Industrial Classification 
Code—28. 

Specific Chemical Identity, Claimed 
confidential business information. 
Generic name provided: Modified 
polyethylene oxide. 

Use, Claimed confidential business 
information. 

Production Estimates, Claimed 
confidential business information. 

Physical/Chemical Properties, 
Claimed confidential business 
information. 


Toxicity Data, No data were 
submitted. 

Exposure. Ibe manufacturer slates 
that during manufacture 2 workers may 
experience dermal exposure 1 hr/day, 30 
days/yr during transfer operations. 

Environmental Release/Disposal The 
manufacturer states that no release to 
the environment is anticipated. Disposal 
is to an approved landfill or by 
incineration. 

PMN 81-579 

Close of Review Period. February 7, 
1982. 

Manufacturer's Identity, Claimed 
confidential business information. 
Organization Information provided: 

Annual sales—Over $500 million. 

Manufacturing site—Midwest region. 

Standard Industrial Classification 
Code—28. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Polyglycol 
styTene acrylic polymer. 

Use. Claimed confidential business 
informatiun. Generic use information 
provided: The manufacturer states that 
the PMN substance will be used in a 
contained use. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties. 
Claimed confidential business 
information. 

Toxicity Data. No data were 
submitted. 

Exposure. The manufacturer states 
that during manufacture, processing and 
use a total of 16 workers may 
experience dermal exposure up to 4 hrs/ 
day, up to 100 dayE/yr during transfer 
operations. 

Environmental Release/Disposal The 
manufacturer states that 10-100 kg/yr 
will be released to water. Discharge will 
be less than 50 kg/yr. Disposal is to a 
publicly owned treatment works 
(PO'rW). an approved landfill or by 
incineration. 

Dated November 12.1961. 

Woodaoo W. Bercaw, 

Acting Director, Manogeownt Support 
Di vision. 

int Doc il-aaSM RM a48 ami 

BItUNOCOOE fiMS-SY-M 


lOPTS-51352; TSH-fRL-1969-5J 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 
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suMMARv: Section 5(a)(1) of the Toxic 
Substances Control Act (TSC\) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of interim 
policy published in the Federal Register 
of May 15,1979 (44 FR 28558) and 
November 7.1980 (45 FR 74378), Ibis 
notice announces receipt of four PMNs 
and provides a summary of each, 
dates: Written comments by. PMN 81- 
r»8a ai-S81. 81-582 and 81-583. fanuary 
9.1982. 

ADDRESS: Written comraenls, identified 
by the document control number 
"lOPTS-51352)^* and the specific l»MN 
number should be sent to: Document 
Control Officer (TS-793), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. Rm. 
E-409. 401 M St.. SW.. Washington. D.C 
20480. (202-755-5887). 

FOR FURTHER INFORMATION CONTACT: 
David Dull. Acting Chief. Notice Review 
Branch. Chemical Control Division (TS- 
794). Office of Toxic Substances, 
Environmental I’rotection Agency. Rm. 
F^2ia 401 M St.. SW.. Washington, D.C, 
20400. (202-428-2601). 

SUPPLEMENTARY INFORMATION: lllC 
following are summaries of information 
provided by the manufacturer on the 
P.VINs received by EPA: 

PMN 81-580 

Close of Review Period. February 8. 
1982. 

Manufacturer's Identity. Sandoz 
Colors and Chemicals. Route 10. East 
I lanover. NJ 07938. 

Specific Chemical Identity. Poly(oxy- 
1.2'ethanedlyl), alpha*(carboxymelhyl)- 
omcga-{4-nonylphenoxy). 

Use. The manufacturer states that the 
PMN substances will be used as an 
emulsifier. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Propertitts 

Appearance—Clear yellow liquid 
pH of 10% solution—2.8 
Specific gravity—1.05 
Boiling point—103*C 
Flash point, closed cup—Over 200T 
Solubility: 
water—Insoluble 
toluene—Insoluble 
Toxicity Data. No data wen? 
submitted. 

Exposure. The manufacturer states 
that during manufacture and use 1 
worker may experience dermal 


exposure 1 hr/day, 10 days/yr during 
drumming, sampling, weighing or 
metering out of the liquid from drums 
and cleanup. 

Environmental Release/Disposal. The 
manufacturer states that less than 10 kg/ 
yr will be released to air and land and 
between 10-100 kg/yr will be released 
to water. Disposal is to a publicly 
owned treatment works (POTW), 

PMN 81-581 

Close of Review Period. February 8. 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 
Annual sales— 5ia000,000-99.90a999. 
Manufacturing site—Northeast region. 
Standard Industrial Classification 
Code—286 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: 23>Dimethoxy- 
4-p-tolylhiobenzene di<azonium salt 
Use. Claimed confidential business 
information. Generic use information 
provided: The manufacturer slates that 
the PMN substance will be used in 
imaging. 

Production Estimates. Claimed 
confidenfial business information. 

Physical/Chemical Properties 

Appearance—Solid-free flowing, 
coarse powder 
Melting point—103-10B*C 
Solubility: 

acetone—Very slightly 
methanol—Soluble 
hexane—Insoluble 
(^lor—Greenish yellow 
Toxicity Data. No data were 
submitted. 

Exposure. The manufactin^r states 
that during manufacture and processing 
a total of 12 workers may experience 
dermal and inhalation exposure up to 8 
hrs/day. up to 24 days/yr during 
transfer operations. Exposure levels will 
average at 0-1 mg/m*. 

Environmental Rclease/Disposai The 
manufacturer states that less than 10 kg/ 
yr will be released to air up to 24 hrs/ 
day. up to 240 days/yr. Disposal is to an 
approved landfill. 

PMN 81-562* 

Close of Review Period. February 8, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 

Specific Chemical Identity. Claimed 
confidential business information. 
Oneric name provided: Polymer of 
polymer diol. monocarboxyiic add diol, 
diamine and a diisocyanate. 

Use. Claimed confidential business 
information. 


PROOocnoN Estimates 
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Physical/Chemical Properties. 
Claimed confidential business 
information. 

Toxicity Data 

Ames salmonella—Non-mutugenic. 
Exposure. The manufacturer states 
that during manufacture 4 workers may 
experience dermal exposure five 8-hour 
shifts per week during loading and 
transferring. 

Environmental Release/Disposal. The 
manufacturer states that release to the 
environment will be negligible. 

P.MN 81-583 

Close of Review Period. February 8, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 
Annual sales—Over $500,000,000. 
Manufacturing site—East North 
Central region. 

Standard Industrial Classification 
Code—2860. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Fatty acid 
esters with a polyol and oleic acid. 

Use. Claim^ confidential business 
information, (Generic use information 
provided: The manufacturer states that 
the PMN substance will be used in an 
open use. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

Specific gravity 25*C/2S*C—0.91 
Flash point (COC). ‘F—655 
Viscosity centistokes @ 77*F—52 
Centistokes @ lOO'F—32 
Solubility: 

Water—Negligible 
Acid value, mg KOH/g—^1 
Color. Gardner—12 
Hydroxyl number, mg KOH/g—0 
Toxidty Data. No data were 
submitted 

Exposure. The manufacturer states 
that during manufacture 0 workers may 
experience dermal exposure 2 hrs/day. 
15 days/yr during filtration, sampling, 
drumming and analysis. Exposure level 
will average at 0-1 mg/m*. 

Environmental Release/Disposal The 
manufacturer states that less than 10 kg/ 
yr will be released to air and water 12- 
24 hrs/day, 15 days/yr and 100-1.000 
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will be released to land. Disposal 
is to an approved landfill or by 
incineration. 

Dated: November 12.1981. 

Woodson W. Bercow, 

Acting Director, Management Support 
Division, 

IFR Ooe tl-iaSA Flbd MS m| 

BIttiNO COOC S$<0-S1-M 


|OfnS-513S3; TSH-f RL-1989-4) 

Certain Chemicals; Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
premanufacture notices are 
discussed in EPA statements of interim 
policy published in the Federal Register 
of May 15.1979 (44 FR 28558) and 
November 7,1980 (45 FR 7437B). This 
notice announces receipt of three PMNs 
and provides a summary of each. 

DATS: Written comments by: PMN 81- 
584, 81-585, and 81-586, January 11, 

1982. 

ADDRESS: Written comments, identiHed 
by the document control number 
•‘(OPTS-51353)’’ and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793). Office of 
PesUcidos and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-409. 401 M St.. SW., Washington. DC 
20460 (202-755-5687). 

FOR FURTHER INFORMATION CONTACT. 
David Dull. Acting Chief. Notice Review 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances. 
Environmental Protection Agency, Rm. 
E-216.401 M St.. SW., Washington, DC 
2O4G0 (202-42&-2801). 

SUPPLEMENTARY INFORMATION: Tho 
following are summaries of information 
provided by the manufacturer on the 
PMNs received by EPA: 

PMN 81-584 

Close of Review Period, February 10. 
1982. 

Manufocturer*a Identity. Claimed 
confidential business information. 

Specific Chemical Identity, Claimed 
confidential business information. 
Generic name provided: Sulfonatcd 
metallized heteropolycycle, salts. 


Use. The manufacturer states that the 
PMN substance will be used as a 
colorant for cellulosic substances. 

Production Estimates, Claimed 
confidential business information. 

Physicol/Chemical Properties, No 
data were submitted. 

Toxicity Data, Claimed confidential 
business information. 

Exposure, llie manufacturer states 
that during manufacture 4 workers may 
experience dermal exposure 4 hrs/day, 
34 days/yr during sampling and 
drumming. 

Environmental Release/Disposal The 
monufacturer states that no release to 
the environment is anticipated. 

PMN 81-585 

Close of Review Period, February 10, 
1982. 

Manufacturer's Identity, Claimed 
confidential business information. 

Specific Chemical Identity, Claimed 
confidential business information. 
Generic name provided: N*(substituted 
organo functionoljmethanamine. 

Use, The manufacturer states that the 
PMN substance will be used as a curing 
agent in industrial, commercial, and 
consumer use. 

Production Estimates, Claimed 
confidential business information. 

Physical/Chemical Properties 

Appearance—Clear, colorless liquid 
with ammoniacal odor 
Boiling point—122'C @ 760 mm/fig 
Flash point: 68T 

Solubility: Water—Reacts vigorously to 
form MeNH, 

Density—0.9 g/ral 

Toxicity Data 

Acute oral toxicity LDm (rat)—796 mg/ 

Acute dermal toxicity LDm (rabbit)— 
>2,000 mg/kg 

Skin irritation (rabbit)—Severe 
Eye irritation (rabbit)—Severe 
Exposure, Claimed confidential 
business Information. 

EnvironmentalReleose/Disposal The 
manufacturer states that no release to 
the environment is anticipated. 

PMN 81-586 

Close of Review Period, February 10, 
1982. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organization information provided: 
Annual sales—Over $500,000,000 
Manufacturing site—East North Central 
region 

Standard Industrial Classification 
Code—285 

Specific Chemical Identity, Claimed 
confidential business information. 


Generic name provided: Polyester with 
both di and tri basic acids and diols. 

Use, Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
the PMN substance will be used in 
industrial coatings. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

% volatile by volume—0,4 
Weight/gallon—9.1-9.3 

Toxicity Data, No data were 
submitted 

Exposure, The manufacturer states 
that during processing, use and disposal 
8 workers may experience dermal and 
inhalation exposure up to 8 hrs/day, up 
to 80 days/yr during sampling, flaking, 
and loading. 

Environmental Release/Disposal The 
manufacturer states that less than 10 kg/ 
yr will be released to the air, land and 
water. Disposal is by incineration. 

Dated: November 13.1981. 

Woodson W. Bercaw, 

Acting Directort Management Support 
Division, 

im Doc ti-sjuft rvud M mm\ 

BILUNO COOC SMO-SI-M 


(PF-132A; PH-fRL-1989-7) 

Ciba-Qelgy Corp^ Amendment to 
Pesticide Petition 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This gives notice that a 
pesticide petition proposing a tolerance 
for the combined residues of the 
herbicide metolachlor in or on potatoes 
has been amended. 

ADDRESS: Written comments to: Richard 
Mountfort, Product Manager (PMJ 2^ 
Registration Division (TS-767C). Office 
of Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. 

Written comments may be submitted 
while the petition is pending before the 
agency. The comments are to be 
identified by tho document control 
number *‘[PF-132A]” and the petition 
number. All written comments filed in 
response to this notice will be available 
for public inspection in the product 
manager's office from 8:00 a.m. to 4:00 
p.m.. Monday through Friday, except 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Richard Mountfort (703-557-1830). 
SUPPLEMENTARY INFORMATION: EPA 
issued a notice in the Federal Register of 
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|une 7.1979 (44 FR 32737). announcing 
that Ciba-Gelgy Corp., P.O. Box 11422, 
Greensboro. NC 27409. had submitted a 
pesticide petition (PP 9F2203) to EPA. 
The petition proposed that 40 CFR 
180.368 be amended by establishing 
tolerances for the combined residues of 
the herbicide mctolachlor |2-chlor*Ar-(2- 
ethyl-6-methylphenylh.V'(2'methoxy-l- 
niethylethyl) acetamide] and its 
metabolites determined as (2-(2-ethyI*6* 
methytphenyl)-amino|*l-propano!| and 
(4-[2-ethyl-6>methylphcnyll-2-hydroxy-5- 
methyl-S-morpholinone], each expressed 
as parent metolachlor. in or on the raw 
agricultural commodity potatoes at 0.1 
part per million (ppm). 

Ciba-Ccigy Corp. has submitted an 
amendment to the petition increasing 
the proposed tolerance on potatoes from 
0.1 ppm to 0.2 ppm. The proposed 
analytical method for determining 
residues is by gas chromatography with 
a Coulson N2 detector. 

(Sec. 40a(dHl). 68 Slat 512. {7 U.S.C 136)} 

Uated: November 9.1981. 

Douglas D. Campt. 

Director, RfigisUvtion Division, Office of 
i^egtickii* Dntgramg. 

|)R Hoc rttnl ll>UMn: SiS aa| » 

BIUJNO COOC sssa•^^4l 


FEDERAL MARITIME COMMISSION 
I Docket No. 81-691 

Oamar Cargo Services, Inc.— 
Independent Ocean Freight Forwarder 
Application: Order of Investigation and 
Hearing 

Dcimar Cargo Services. Inc. (Damar). 
has applied for an independent ocean 
fnHght forwarder license. Information 
has been developed by the 
Commission's staff which indicates that 
Damar may have engaged in unlicensed 
forwarding activities between October 
1. 1979 and August 31.1980. Section 
44(a) Shipping Act, 1916 (46 U.S.C. 

841(b)) specifically prohibits any person 
from carrying on the business of 
forwarding unless such person holds a 
lirense issued by the Commission. 

Section 44(b). Shipping Art, 1916. 
re<}ulres that applicants be found fit. 
willing and able to properly c^irry on the 
business of forwarding and to conform 
to the provisions of the Shipping Act, 
1918. and the requirements, rules and 
regulations of the Commission. 
Otherwise, their applications shall be 
denied. 

Because Damar may have engaged in 
unlicensed forwarding activities 
violative of the Shipping Ad. 1916. it 
may lack the degree of fitness required 
to carry on the business of ocean freight 


forwarding and necessary to conform 
with the Commission's governing 
statutes, rules, and regulations. 

Pursuant to section 510.6 of the 
Commission's General Order 4 (46 CFR 
510.8). on August 20,1981, the 
Commission advised Damar of its intent 
to deny Its application for a license and 
also advised Damar of its opportunity to 
request a hearing. By letter dated 
August 27,1981, Damar requested the 
opportunity to demonstrate at a hearing 
that such denial is unwarranted. 

Therefore, it is ordered. That pursuant 
to sections 22, 32 and 44 of the Shipping 
Act. 1916 (46 U.S.C 821. 831, and 841(b)) 
and § 5103 of the Commission's General 
Order 4 (46 CFR 510.6], a proceeding is 
hemby instituted to determine whether 
Damar Cargo Services. Inc. is fit. willing, 
and able properly to carry on the 
business of forwarding in accordance 
with the provisions of the Shipping Act, 
1916. and rules and regulations of the 
Commission as issued thereunder; and 

It is further ordered. That Damar 
Cargo Services, Inc. be made 
Respondent in this proceeding: 

It is further order^ That this 
proceeding be assigned for public 
hearing before an Administrative Law 
Judge of the Commission's Office of 
Administrative Law fudges and that the 
hearings be held at a date and place to 
be determined by the Presiding 
Administrative l^w Judge, but in any 
event, shall commence within the time 
limits specified in Rule 61 of the 
Commission's Rules of Practice and 
Procedure (46 CFR 502.61); 

The hearing shall include oral 
testimony and cross-examination in the 
discretion of the Presiding Officer only 
upon a proper showing that there are 
genuine issues of material fact that 
cannot be resolved on the basis of 
sworn statements, affidavits, 
depositions, or other documents, or that 
the nature of the matters in issue are 
such that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record; 

It is further ordered. That in 
accordance with Rule 42 of the 
Commission's Rules of Practice and 
Procedure (46 CFR 502.42). the Bureau of 
Hearings and Field Operations shall be 
a party to this proceeding: 

It is further ordered. That notice of 
this Order be published in the Federal 
Register, and a copy be served upon the 
Respondent and the Bureau of Hearings 
and Field Operations; 

It is further ordered. That any person 
other than parties of record having an 
interest and desiring to participate in 
this proceeding shall file a pietltion for 
leave to inlerv^ene in accordance with 


Rule 72 of the Commission's Rules of 
Practice and Procedure (46 CFR 502.72); 

It is further ordered. That all future 
notices, orders, and/or decisions issued 
by or on behalf of the Commission in 
this proceeding, including notice of the 
time and place of hearing or prehearing 
conference, shall be mailed directly to 
all parties of record: and 

It is further ordered. That, all 
documents submitted by any party of 
record in this proceeding shall be filed 
in accordance with Rule 118 of the 
Commission's Rules of Practice and 
Procedure (46 CFR 502.118). as well as 
being maii^ directly to all parties of 
record. 

By the Cammission. 

Francis C. Humey, 

Secretary, 

pit Obc tl-sisu Wlea ».4» amt 

BILLINO COOC sns-ei-M 


FEDERAL RESERVE SYSTEM 

American Bancorporatlon, Inc.; 
Acquisition of Bank 

American Bancorporation, Inc. 
Longview. Texas, has applied for the 
Board's approval under section 3(a)(3) of 
the Bank Holding Company Act (12 
U.S.C 1842(a)(3)) to acquire 100 percent 
of the voting shares of Town North 
National Bank. Long\iew, Texas. The 
factors that are considered in acting on 
the application arc set forth in section 
3(c) of the Act (12 U.S.C, 1842(c)). 

*nie application may be inspected ot 
the offices of the Boa^ of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bonk to be 
received not later than December 15, 
1961. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that arc in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Rcaerve 
S>^tein, November 16,1961. 

Theixlore E, Do%vmng. Jr., 

Assistant Secretary of the Boani. 
in Odc n-SBlO Fifed it-ts-ai; «mi 
SILUNO COOC 


First City Bancorporation of Texas, 

Inc.; Acquisition of Bank 

First City Bancorporation of Texas. 
Inc., Houston, Texas, has applied for the 
Board's approval under section 3(a)(3] of 
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the Bank Holding Company Act (12 
U.S.C 1842(a)(3)) to acquire 100 percent 
of the voting shares of First City Dank- 
Addison. Addison. Texas. The factors 
that are considered In acting on the 
application are set forth in section 3(c] 
of the Act (12 U.S.C 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than December 11, 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
Systetn, November 12,1981. 

Theodore & Downing, )r.« 

AMMistant Secretary of the Board 
fFK Doc SWMOB Hk>d 11-IS-ll; *48 «m] 
aiLIJNQ COOC S2tS-«1-«l 


Mercantile Bankahares Corp.; 
Acquisition of Bank 

Mercantile Bankshares Corporation, 
Baltimore. Maryland, has applied for the 
Board's approval under section 3(a)(3) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to acquire 100 percent 
of the voting shares of Tlie Peoples Bank 
of Maryland, Denton, Maryland. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C 1842(c)). 

The application may be Inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of 
Richmond. Any person wishing to 
comment on the application should 
submit views In writing to the Secretary. 
Board of Governors of the Federal 
Reserve System, Washington. D.C. 

20551, to be received not later than 
December 11.1981. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 


Board of Governors of the Federal Reserve 
System. November 12.1961. 

Theodore E. Downing, Jr.. 

Assistant Secretary of the Board 
{fS Doc n-OMTO riM MS sml 
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American Southwest Baneshares. Inc.; 
Formation of Bank Holding Company 

American Southwest Baneshares, Inc., 
El Paso. Texas, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 per 
cent or more of Oie voting shares of 
American Bank of Commerce. El Paso. 
Texas. The factors that are considered 
in acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Boaid of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
ivriting to the Reserve Bank, to be 
received not later than December 15. 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reser\*e 
System, November 18,1961. 

Theodore E. Downing, fr.. 

Assistant Secretary of the Board 
(FR Doc •l-’SUtt POed ll-tS-Ol; M6 Mil 
SfLUNQ COOC 


Bancomer et al,; Formation of 
Bank Holding Companies 

Bancomer SA., Mexico City. Mexico; 
Bancomer Holding Company (Antilles) 
N.Vh Netherlands Antilles; Bancomer 
Holding Company (Netherlands) B.V.. 
The Netherlands; and Bancomer Holding 
Company, San Diego, California, have 
applied for the Board's approval under 
section 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C 1842(a)(1)) to 
become bank holding companies by 
acquiring 100 per cent of the voting 
shares, less directors* qualifying shares, 
of Grossmont Bank, La Mesa, California. 
The factors that are considered in acting 
on the applications are set forth in 
section 3(c) of the Act (12 U.S.C 
1842(c)). 

The applications may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of San 


Francisco. Any person wishing to 
comment on the application should 
submit views in writing to the Secretary. 
Board of Governors of the Federal 
Reserve System, Washington, D.C 20551 
to be received not later than December 
11.1981. Any comment on an 
applications that requests a hearing 
must include a statement of why a 
written presentation would not suffice In 
lieu of a hearing, identifying specifically 
any questions of fact that are In dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Board of Governors of the Federal Reserve 
System. November 12.1961. 

Theodore E. Douvning. )r.. 

Assistant Secretary of the Board. 

[FR Ooc. si-assn riled tvieoi, ms sm\ 
mama coot ssis^i-n 


Caruthersville National Baneshares 
Co.; Formation of Bank Holding 
Company 

Caruthersville National Baneshares 
Company. Caruthersville. Missouri, has 
applied for the Board's approval under 
section 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C 1842(a)(1)) to 
become a bank holding company by 
acquiring 86 per cent or more of the 
voting shares of The National Bank of 
Caruthersville. Caruthersville. Missouri. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.C 
1842(c)). 

The application may be inspected at 
the oflices of the Boand of Governors or 
at the Federal Reserve Bank of St Louis. 
Any person wishing to comment on the 
application should submit views in 
voting to the Reserve Bank, to be 
received not later than December 11, 
1961. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, November 12,1961. 

Theodore E. Downing, )r.. 

Assistant Secretary of the Board 

(FR Doc ei>S3«M nud 1WtS-«1; Ml Mt) 

mama coot esis-eMi 


Central Corp.; Formation of Bank 
Holding Company 

Central Corporation, Monroe. 
Louisiana, has applied for the Board's 
approval under section 3(a)(1) of the 
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Bank iiolding Company Act (12 U.S.C 
1842(a)(1)) to become a bank holding 
company by acquiring 100 per cent of 
the voting shares of Central Bank, 
Monroe. Louisiana. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C 1842(c)). 

llio application may be inspected at 
the offices of the Boaid of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than December 11. 
1961. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not sufRce in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Bottfd of Governors of the Fedeml Reserve 
System. November 12.1981. 

Theodoce E. Downing. )r., 

As»/stani Secretary of the Board. 

Doc nbd mu ms) 

•iLUfiQ coos taie-of-ii 


Citizens Rnancial Corp.; Formation of 
Bank Holding Company 

Citizens Financial Corporation. 
Bolzoni, Mississippi, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 per 
cent or more of the voting shares of 
Citizens Bank and Trust Company. 
Bclzoni. MississippL The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C 1842(c)). 

'fhe application may be inspected at 
the offices of the Boai^ of Governors or 
at the Federal Reserve Bank of St. Louis. 
/\ny person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than December 15, 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the PcrdcrHl Reserve 
SyMem, November 18. 1981. 

Theodore C. Downing. Jr.. 

Astistant Stfcretary of the Board. 

PS Ddc PtUd mu «ni| 

etujNO cooc 


Rrst Midlothian Corp.; Formation of 
Bank Holding Company 

First Midlothian Corporation. 
Midlothian. Texas, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 60 per 
cent or more of the voting shares of Rrst 
National Bank in Midlothian. 

Midlothian. Texas. The factors that are 
considered in acting on the appUcation 
are set forth in section 3(c) of the Act (12 
U.S.C 1842(c)), 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserv^e Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
Mating to the Reser\*e Bank, to be 
received not later than December 11. 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would bo presented at 
a hearing. 

Borad of Governors of the Federal Reserve 
System, November IZ 1961. 

Theodore E. Downing. Jr., 

Assistant Secretary of the Board. 

(TK Doc. n-JUtr IUmI mU «m| 

BILUMO COOf taiO-Ot-M 


Rag, Inc.; Formation of Bank Holding 
Company 

Rag. Inc., Cambridge. Minnesota, has 
applied for the Board's approval under 
section 3(a)(l] of the Bank Holding 
Company Act (12 U.S.C 1842(a)(1)) to 
become a bank holding company by 
acquiring 86 per cent of the voting 
shares of Peoples State Bank of 
Cambridge. Cambridge. Minnesota. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C 1842(c)). 

The application may be inspected at 
the offices of the Boai^ of Governors or 
at the Federal Rcserv'e Bank of 
Minneapolis. Any person wishing to 
comment on the application should 
submit views in writing to the Secretory, 
Board of Covomors of the Federal 
Reserve System. Washington. D.C 20561 
to be received no later than December 
14.1981. Any comment on an 
application that requests a hearing must 
include a statement of w^hy a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the e\idence that would be 
presented at a hearing. 


Board of Governors of the Federal Reserve 
SyMcm. November tZ 1981. 

Theodore E. Downing. Jr., 

Assistant Secretary of the Board. 

(FK Doc FUffd \U\9-Sl: mU am) 

BitUNO cooc SSIO-et-M 


Hayesville Banksbares, Inc.; Formation 
of Bank Holding Company 

Hayesville Banksharcs. Inc.. 
Hayesville. Iowa, has applied for the 
Board's approval under section 3(a)(1) of 
the Bonk Holding Company Act (12 
U.S.C 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares of 
llayesville Savings Bank. Hayesville, 
Iowa. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C 
1842(c)), 

The application may be inspected at 
the offices of the Boai^ of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than December 11. 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a %vritten presentation 
would not sulTice in lieu of a hearing, 
identifying specifically any questions of 
fact that are In dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, November IZ 1981. 

Theodors E. Downing. Jr.. 

Assistant Secretary of the Board. 

IPS Due. B1-33400 PM MS uai| 

SlUJMO cooc UtO-ev-M 


National Canton Baneshares, Inc.; 
Formation of Bank Holding Company 

National Canton Baneshares. Inc., 
Canton, Illinois, has applied for the 
Boards approval under section 3(a)(1)of 
the Bank Holding Company Act (12 
U.S.C 1842(a)(l]) to become a bank 
holding company by acquiring 100 per 
cent of the voting shares of the 
successor by merger to the National 
Bank of Canton. Canton. Illinois. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the o^ces of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserv^e Bank, to be 
received not later than December 9. 

1981. Any comment on an application 
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that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. November 12,1981. 

Theodora E. Downing, fr.. 

Assistant Secretary of the BoanL 

the, 81-394lkZ ll-tS-eirM nnl 
eiLUMO COOC MtO-OI-M 


Old Capital Financial Corp.; Formation 
of Bank Holding Company 

Old Capital Financial Corporation, 
Corydon. Indiana, has applied for the 
Board's approval under section 3(a)(l] of 
the Bank Ifolding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 100 per 
cent of the voting shares of Old Capital 
Bank and Trust Company. Corydon, 
Indiana, successor by merger with 
Capital Service Bank, Corydon, Indiana. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S-C. 

Id42(c)). 

The application may be inspected at 
the offices of the Boand of Governors or 
at the Federal Reserve Bank of St. Louis. 
Any person wishing to comment on the 
application should submit views In 
writing to the Reserve Bank, to be 
received not later than December IS, 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Govemors of the Federal Reserve 
System. November 16.1081. 

Hieodore E. Downing. |r.. 

Assistant Secretary of the Board. 

|FR Doc S1-S»U rUnI Sik ««1 
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Point West Bancorps; Formation of 
Bank Holding Company 

Point West Bancorp, Sacramento, 
California, has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 per cent of 
the voting ^ares of Point West Bank, 
Sacramento. California. The factors that 
are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 


The application may be inspected at 
the oBlces of the Boai^ of Governors or 
at the Federal Reserve Bank of San 
Francisco. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank, to be received not later than 
December 11.1981. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Board of Governors of (he Federal Reserve 
System. November 12,1981. 

Theodora E. Downing. |r.. 

Assistant Secretary of the Board. 

(PR Doc. Sl-SMSl Hka «aB| 
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Ramona Bankshares, Inc.; Formation 
of Bank Holding Company 

Romona Bankshares. Inc., Ramona, 
Kansas, has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)} to become a bonk holding 
company by acquiring 100 per cent of 
the voting shares of Ramona State Bank. 
Ramona, Kansas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than December 15. 
1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing. 
Identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Govemort of (be Federal Reserve 
System. November 16,1981. 

Theodora E. Downing, |r.. 

Assistant Secretary of the Board. 

(fK Doc. tl>4M34 nkd M mm\ 
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Rotan Baneshares, Inc.; Formation of 
Bank Holding Company 

Rotan Baneshares. Inc., Rotan, Texas, 
has applied for the Board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 1(X) per cent or 


more of the voting shares of The First 
National Bank of Rotan. Rotan. Texas. 
The factors that arc considered in acting 
on the application arc set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Govemoni or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than December 15, 
1981, Any comment on on application 
that requests a hearing must Include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of (he Federal Reserve 
System. November 16,1961. 

Theodore E. Downing, (r.. 

Assistant Secretary of the Board. 

|FR Opc. S1-S»U FM 
eiLUNO COOC S21O-01-M 


Bank Holding Companies; Proposed 
De Novo Nonbank Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C 1843(c)(8)) and 
{ 225.4(b)(1) of the Board's Rcgulotion Y 
(12 CFR 225.4(b)(l]], for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or Indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices." Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
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at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
dearly the spedfic application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than 
December 15.1981. 

A. Federal Reserv'e Bank of New York 
[A. Marshall PucketU Vice President). 33 
Liberty Street. New Yoik. New York 
10045: 

1 . The Chase Manhattan Corporation^ 
New York, New York; (sale of travelers* 
cheques at retail; Arizona): To engage, 
through its indirect subsidiary, Chase 
Manhattan Financial Services. Inc., in 
the sale of travelers* cheques at retail 
from an office of Mioenix. Arizona, 
serving the State of Arizona. 

2 . Citicorp, New York. New York 
(commercial lending activities; all of 
Kentucky, Southern Ohio. Western West 
Virginia. Southern Indiana): To engage 
through a de novo office of Citicorp 
Industrial Credit, Inc. in making or 
acquiring, for its own account or the 
account of others, commercial loans and 
other extensions of credit Such 
activities would be conducted from an 
office in Cincinnati. Ohio serving the 
area identified in the caption above. 

D. Federal Reseiv^e Bank of Atlanta 
(Robert E. Heck. Vice President), 104 
Marietta Street, N.W., Atlanta. Georgia 
30303: 

1 . Bank South Corporation, Atlanta, 
Georgia (underwriting credit life and 
disability insurance; Arizona); To 
engage, through its subsidiary, Bank 
South Life Insurance Corporation, in the 
activity of underwriting, as reinsurer, 
credit life and credit disability insurance 
which is directly related to extensions of 
credit by the credit extending affiliates 
of Bank South Corporation. This activity 
would be conduct^ at an office in 
Phoenix, Arizona, serving the State of 
Georgia. 

2 . Citizens and Southern Georgia 
Corporation, Atlanta. Georgia 
(fmancing. servicing, and insurance 
activities; Louisiana): To*engage, 
through its subsidiary. Family Credit 
Services. Inc., in consumer and 
commercial ffnance activities, including 
the extension of direct loans to 
consumers, the discount of retail and 
installment notes or contracts, the 
purchase of real estate notes, the 
extension of direct loans to dealers for 
the financing of inventory (floor 
planning) and working capital purposes; 
making or acquiring, for its own account 
or for the account of others. loans and 
other extensions of credit: servicing 


loans and other extensions of credit for 
any person; and acting as agent for the 
sale of life, accident and health, and 
physical damage insurance directly 
related to its extensions of credit These 
activities are presently conducted by 
Family Credit from an office in New 
Orleans, Louisiana. Applicant proposes 
to relocate this office to Gretna. 
Louisiana, to serve the greater New 
Orleans metropolitan area. 

3. First Atlanta Corporation, Atlanta. 
Georgia (financing and insurance 
activities; Georgia): To engagd through 
its subsidiary. Gulf Finance Corp., in 
making and acquiring for its own 
account, loans, discounts, acceptances 
and other extensions of credit and such 
other business as is customarily engaged 
in by consumer credit and finance 
companies, and acting as insurance 
agent and broker in selling insurance to 
borrowers from such finance subsidiary 
to include credit life insurance, credit 
accident and health insurance, property 
damage and liability insurance, with 
respect to extensions of credit made by 
the ffnance subsidiary. These activities 
would be conducted from an office in 
Kingsland. Georgia, serving Camden 
County, Georgia. This notification is for 
the relocation of an existing offfee 
within Camden County, Georgia. 

C Federal Reserve Bank of 
Minneapolis (Lester G. Gable, Vice 
President). 250 Marquette Avenue, 
Minneapolis. Minnesota 55460: 

intermountain Bancorporation, 
Columbia Falls. Montana (consumer 
financing activities; Flathead County, 
Montana): To engage through its 
subsidiary. Union Finance Ltd., in 
making or acquiring loans and other 
extensions of credit such as would be 
made by a consumer ffnance company, 
including loans secured by household 
appliances, furniture, automobiles, 
mobile homes, home improvements and 
various types of sporting vehicles and 
equipment. These activities would be 
conducted from an office in Columbia 
Falls, Montana, serving the dty of 
Columbia Palls and County of Flathead, 
Montana. 

D. Other Federal Reserve Banks: 

None. 

Board of Covcmofs of th« Federal Reserve 
System. November 16,1961. 

Theodom E. Downing. |r.. 

Assistant Secretary of the Board. 

{PR Doe. Sl-suoe PM 11>tS-S1; M Mn} 
eiUJNO COOC SlIO-OMI 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Alcohol, Drug Abuse, and Mental 
Health Administration 

Federal Employee Alcoholism 
Programs Work Group of the 
Interagency Committee on Federal 
Activities for Alcohol Abuse and 
Alcoholism; Meeting Cancelled 

In FR Doc. 81-31288. appearing on 
Page 53525. in the Thursday, October 29. 
1981 issue, the December 1 meeting of 
The Federal Employee Alcoholism 
Programs Work Group was announced. 
This meeting has been cancelled. 

Dated: November 16,1961. 

Elizabeth A Connolly. 

Committee Management Officer, Alcohol 
Drug Abuse, and Mental Health 
Administration. 

(Fll Doc. n-OSIM PM tl-tS-41: MS Bin) 
aiLUNQ COOC 411MS-II 


Centers lor Disease Control; National 
Institute for Occupational Safety and 
Health 

Grants for Educational Programs in 
Occupational Safety and Health; 
Availability of Funds Based on Fiscal 
Year 1982 Contimiing Resolution 

The Centers for Disease Control 
National Institute for Occupational 
Safety and Health (NIOSH). announces 
the availability of funds for fiscal year 
1982 for training grants in occupational 
safety and health as authorized by 
Section 21(a)(1) of the Occupational 
Safety and Health Act of 1970 (29 U.S.C. 
670(a)(1)). Regulations applicable to this 
program are contained in 42 CFR Part 
86 . The objective of this grant program is 
to award funds to eligible Institutions or 
agencies to pay part of or all of the costs 
of the combination of long-term and 
short-term training activities in 
occupational safety and health. 

It is possible that between $6 and $7 
million will be available In fiscal year 
1982 for competing and continuation 
Educational Resource Center grants 
which provide for multidiscipline and 
multilevel training and continuing 
education in occupational safety and 
health under a single grant serving a 
geographic area. Grant applications to 
be considered for funding during fiscal 
year 1982 must be received not later 
than January 2,1982. 

Grants are usually awarded for a 3- to 
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5-year project period. Continuation 
awards within the project period are 
made on the basis of satisfactory 
progress in meeting project objectives 
and on the availability of funds. 

Applications are subject to review as 
detailed in 42 CFR Part 66. Program 
guidelines, information on applications 
and review procedures, deadlines, the 
consequence of late submission and 
other materials may be obtained from 
the offices listed below. 

FOR FURTHER INFORMATIOM CONTACT; 
Dr. Alan D. Stevens. Director, Division 
of Training and Manpower 
Development. NIOSH. 4676 Columbia 
Parkway, Cincinnati. OH 45226, 
Phone: (313) 684-6221 
Mr. Joseph W. West, Grants 
Management Officer, NIOSH. 5600 
Fishers Lane (Rm. 8-33). Rockville. 
MD 20857, Phone: (301) 443-3122 

(Catalog of Federal Domestic Assistance No. 
13.263. Occupational Safety and Health 
Training Grants) 

Dated: November 12.1981. 

|. Donald Millar, 

Dirocton National Institute for OccupationtU 
Safety and Health, 

(TK Doc nkd Mil 
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Food and Drug Administration 

[Docket No. 81N-0257] 

Studies of Effects of Marketed Drugs; 
Cooperative Agreements 

Correction 

In the issue of Tuesday. November 10, 
1981, in the first column of page 55564 
there was a correction to FR Doc. 81- 
28877 which had been published on page 
49206 on October 6.1981. 

In paragraph (1) of the correction 
some information was omitted. 
Paragraph (1) should have said, **On 
page 49208 in the third column, in the 
second line from the top of the column. 
“BD-DDE-61-1*’ should have read **BD- 
DDE-82-F*. 

SIIXINO coot: ISOS-av-M 


Advisory Committees; Meetings 

Corrections 

In FR Doc. 81-29783 appearing at page 
51035 in the issue for Friday, October 18, 
1981 make the following coirections on 
page 51035: 

1 . In the first column, in the fourth 
paragraph, in the second column, in the 
sixth paragraph, under General function 
of the committee, in the second line. 


'*evaluste8'* should have read 
'•evaluates**: 

2 . In the third column, in the first line. 
"*C!osedcommittee deliberations^ 
should have read Closed presentation 
of data"*: 

3. In the third column, in the fourth 
paragraph, in the seventh and eighth 
lines, '^public hearing** should have read 
••public participation, and an open 
public hearing.** 

••UiNQ coot 1f0F-01-M 


IDockst No.aiM-0347] 

Dow Coming Ophthatmics, Inc.; 
Premarket Approval of Silcon 
(Sllafllcon A) Contact Lens 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
Silcon (sllafllcon A) Contact I.ens. 
sponsor^ by Dow Coming 
Ophthatmics, Inc., Midland. Ml. After 
reviewing the recommendation of the 
Ophthalmic Device Section of the 
Ophthalmic; Ear, Nos6. and Throat; and 
Dental Devices Panel. FDA notified the 
sponsor that the application was 
approved because the device had been 
shown to be safe and effective for use as 
recommended in the submitted labeling. 
date: Petitions for administrative 
review by December 21,1981. 
address: Requests for copies of the 
summary of safely and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20657. 
for further information contact: 
Charles Kyper, Bureau of Medical 
Devices {HiTC-402), Food and Drug 
Administration, 8757 Georgia Ave.. 

Silver Spring. MD 209ia 301-427-7445. 
SUPPLEMENTARY INFORMATION; On 
August 28,1980, Dow Coming 
Ophthatmics, Inc., Midland, Ml. 
submitted to FDA an application for 
premarket approval of Silcon 
(silafilcon A) Contact Lens. The 
application was reviewed by the 
Opthalmic Device Section of the 
Ophthalmic; Ear. Nose, and Throat; and 
Dental Devices Panel, an FDA advisory 
committee, which recommended 
approval of the application. On October 


26.1981, FDA approved the application 
by a letter to the sponsor from the 
Acting Director of the Bureau of Medical 
Devices. 

Before enactment of the Medical 
Device Amendments of 1976 (the 
amendments) (Pub. L 94-295, 90 Slat. 
539-583). soft contact lenses and 
solutions were regulated as new drugs. 
Because the amendments broadened the 
definition of the term **device** in section 
201 (h) of the Federal Food, Drug, and 
CosmeHc Act (the act) (21 U.S.C. 321(h)). 
soft contact lenses and solutions are 
now regulated as class III devices 
(premarket approval). As FDA 
explained In a notice published in the 
Federal Register of December 16.1977 
(42 FR 63472), the amendments provide 
transitional provisions to ensure 
continuation of premarket approval 
requirements for class III devices 
formerly regidated as new drugs. 
Furthermore, FDA requires, as a 
condition to approval that sponsors of 
applications for premarket approval of 
soft contact lenses or solutions comply 
with the records and reports provisions 
of Part 310 (21 CFR Part 310), Subparl D. 
until these provisions are replaced by 
similar requirements under the 
amendments. 

A summary of the safety and 
effectiveness data on which FDA's 
approval is based Is on file with the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Bureau of Medical 
Devices. Contact Charles Kyper (HFK- 
402), address above. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document 

The labeling of an approved contact 
lens states that the lens is to be used 
only with certain solutions for 
disinfection and other purposes. The 
restrictive labeling informs new users 
that they must avoid using certain 
products, such as solutions intended for 
use with hard contact lenses. However, 
the restrictive labeling needs to be 
updated periodically to refer to new lens 
solutions that FDA approves for use 
with an approved contact lens. A 
sponsor who fails to update the 
restrictive labeling may violate the 
misbranding provisions of section 502 of 
the act (21 U.S.C 352) as well as the 
Federal Trade Commission Act (15 
U.S.C 41-58), as amended by the 
Magnuson^Moss Warranty-Federal 
Trade Commission Improvement Act 
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(Pub. L 93-637). Furthermore, failure to 
update the restrictive labeling to refer to 
new solutions that may be with an 
approved lens may be grounds for 
withdrawing approval of the appUcatioo 
for the lens, uii^ section SlS(e)(l)(F) of 
the act (21 US.a 360e(e){lKF)). 
Accordingly, whenever FDA publishes a 
notice in the Federal Register of the 
agency*s approval of a new solution for 
usa with an approved lens, the sponsor 
of the lens shall correct its labeling to 
refer to the new solution at the next 
printiiig or at any other time FDA 
prescribes by letter to the sponsor. 

Opportunity For Administrative Review 

Section 51S(d)(3) of the act (21 U.S.C 
;^60e(d)[3)) authorizes any interested 
person to petition, under section 51S(g) 
of the act (21 U.S.C. 3e0e(g)). for 
administrative nrview of FT)A*s decision 
to approve this application. A petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA's 
administrative practices and procedures 
regulations or a review of the 
application and FDA's action by an 
independent advisory committee of 
experts. A petition is to be In the form of 
a petition for reconsideration of PDA 
action under § 10J13(b) (21 CFR 10.33(bJ). 
A petitioner shall Identify the form of 
review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing tiiat there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its dedsion in the 
Koderal Register. If FDA grants the 
petition, the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place v^erc 
the review will occur, and other details. 

Petitioners may, at any time on or 
before December 21,1981, file with the 
Dodeets Management Branch (address 
above) four copies of each petition and 
supporting data and infonnatJon, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document Received petitions may be 
seen in the office above between 9 sjn 
and 4 p.m., Monday through Friday. 

Dated: November 12.1961. 

Wiliian F. Randolph, 

‘irOqg AssociaUf CommMoiwr for 
Affairs. 

P'S Doc %Ai oaI 

Siujao cooe 4iio-oMi 


(Oocfcei Ho, S0F-O401J 

Eastman Chemicals Division, Eastman 
Kodak Co,; Amended Notice of Filing 
of Food Additive Petition 

agency: Food and Drug Administration, 

llHa 

AcnON: Amended notice. 

summary: The Food and Drug 
Administration (FDA) is amending a 
notice that appeared in the Federal 
Rf^isler. The notice aimounced the 
filing of a food additive petition lo 
broaden the mole percentages of 
ethylene glycol and i.4-cydohexane 
dimcthanol to 99-66 and 1-34. 
respectively. In the mixture used as a 
reactant with dimethyl tcrephthalate in 
the production of ethylene>l,4' 
cyclohexylcne dimethylene 
terephthalate copolymer intended for 
food-contact use. The petitioner. 
Eastman Chemicals Division, Eastman 
Kodak Co., also proposed that the food 
additive regulations be amimded to 
provide for the safe use of the 
fnalecniariy oriented clhylene-1.4- 
cyclohexylene dimethylcne 
terephthalate copolymer in contact with 
non-alcoholic carbonated beverages. 

FOR FURTHER INFORMATION CONTACT. 

Vir D. Anand, Bureau of Foods (HFF- 
334), Food and Drug Administration, 200 
C St. SW„ Washington. DC 20204, 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5). 72 Slat. 1788 (21 
U.S.C 348(b](5]}), notice was given in 
the Federal Renter of Octob^ 17,1980 
(45 FR 69043] that a petition had been 
filed by Eastman Chemicals Olvisicui. 
F^astman Kodak Co.. Kingsport, TN 
37662. proposing that { 177.1315 
Eihyfene-J,4-cycIohexyIene dimethykne 
terephthalate copolymer (21 CFR 
177.1315) be amended to broaden the 
mole percentages of ethylene glycol and 
l,4-c>*clohexane dlmethanol to 09-60 
and 1-34, respectively, in the mixture 
used as a reactant with dimethyl 
terephthalate in the production of 
ethylcac*l,4-cyclohexylene dimethylene 
terephthalate copolymer intended for 
food-contact use. 

Notice is given that the petition also 
proposes that the regulation provide for 
the safe use of the moleculariy oriented 
ethytene-l,4*cyclohexylene dimcthylene 
terephthalate copolsrmer in contact with 
non-aloohoUc carbonated beverages. 

The agency has carefully considered 
the potential environmental effects of 
this proposed action and has conduded 
that the action will not have a 
sigtdficanl impact on the human 
environment and that on envlronmenUii 


impact statement therefore will not be 
prepared. The agency's finding of no 
signiBcant impact and the evidence 
supporting this finding may be seen in 
the Dockets Management Branch (liFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, between 9 a.m. and 4 p.in., 
Monday through Friday. 

Dated: November 9.1981. 

Sanford A. Miller, 

D/ractor, Birnsju of Foods. 

|FR l>DC S\~XnM PUH 11-4001; 1.45 
BIUJNO COOC 41«a-OV4i 


Office of the Secretary 

Social Security Administration; 
Statement of Organization. Functions 
and Delegations of Authority 

Part S of the Statement of 
Organization. Funolions and Delegations 
of Authority for the Department of 
Health and Human Sendees (HHS) 
covers the Social Security 
Administration (SAA). Sections SXJOO, 
SX.10 and SX.20 of the SSA statement, 
as published In the Federal Register on 
August 7.1979 (44 FR 48352-46353). 
describe the mission, organization and 
functions of SSA's Office of Public 
Affairs (OPA). Sections SM.OO, SM.IO 
and SM.20 of the SSA statement, 44 FR 
46328-46334, dated August 7,1979. as 
amended by 45 FR 83025-83028, dated 
December 17.1980. describe the mission, 
organization and functions of SSA's 
Office of Management, Budget and 
Personnel (OMBP). 

Notice Is given that sections SX.tXX 
SX.tO and SX.20 are amended to: Reflect 
the establishment of the OfHcc of 
Internal Communications as a major 
component of OPA: abolish the Support 
Services Staff In OPA's Office of 
Information and transfer the function of 
coordinating SSA public affairs 
activities with the Regional Offices to 
the immediate Office of the Associate 
Commissioner for Public Affairs: and 
clarify the Freedom of Information Act 
activities of the Office of Information. 

Notice is also given that sections 
SM.OO. SM.10 and SM.20 are amended 
to; Delete the Management-Employee 
Communications Staff from OMDP's 
Office of Human Resources (OHR), 
whose functions are transferred to 
OPA's Office of Internal 
Communications: abolish the Division of 
Program Accounting in OMBFs Office 
of Financial Resources (OFR): retitle the 
Division of Management Programs and 
Coordinatiofi os the Management 
Coordination and Programs Staff in 
OMBP’s Office of Management Planning 
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and Analysis (OMPA): transfer the 
functions of directing developing and 
controlling the SSA-wide Management 
by Objectives (MBO) System and the 
Operations Management System (OMS), 
as required by HHS and SSA needs, 
from OMPA's former Division of 
Management Programs and 
Coordination to OMPA's Division of 
Management Planning: amend the Office 
of Training statement as published in 
the Federal Register on December 17, 
1980 (45 FR 83025-83026) to reflect office 
level functions: and reflect 
miscellaneous minor editorial changes. 

The OPA and OMBP material is 
amended as follows: 

Sec. SX.OO The Office of Public 
A ffairs — (Mission): 

Add as the last sentence: "It publishes 
a variety of informational materials to 
promote effective information exchange 
with SAA employees." 

Sec. SX.IO The Office of Public 
Affoin^Orgonizotion): 

E. The Office of Information (SXN) 

Delete "3. The Support Services Staff 
(SXN3)" 

Add "F. The Office of Internal 
Communications (SXE)" 

Sec, SX.20 The Office of Public 
A ffairs — (Functions): 

C. The Immediate Office of the 
Associate Commission for Public 
Affairs (SX) 

Delete the period and add: "and 
coordinates SSA nationwide public 
affairs activities with the regional 
Offices." 

E, The Office of Information (SXN) 

Add "Provides direction for ^A*s 
Freedom of Information Act (FOIA) 
activities. It develops FOIA policies and 
procedures after consultation with the 
Office of the General Counsel and 
prepares SSA's portion of the 
Department's annual report to Congress 
on these FOIA activities. The Office 
decides whether records are to be 
disclosed to members of the public and 
prepares FOIA appeals for decision by 
the Commissioner or the 
Commissioner's delegate. It identifies 
problems with respect to disclosure of 
information and recommends corrective 
action as necessary." 

1. The Editorial Staff [SXNt] 

a. Delete from lines 3 and 4: "and 
public relations" 

2. The Audio- Visual Staff (SXN2) 

c. Delete from line 4: "puDlIc 

relations" 

3. The Support Services Staff (SXN3) 

Delete all material. 

Add "F. The Office of Internal 
Communications (SXE): Directs the 
internal communications program in 
SSA. The Office publishes a variety of 
informational materials, including a 


monthly employee magazine, a central 
office bulletin. Commission's Bulletin 
and the annual report to Congress. It 
prepares and edits administrative 
reports and presentations. The Office 
plans new initiatives in SSA internal 
communications: provides assistance to 
and appraises internal communications 
activities in the SSA field organization: 
identifies weaknesses in internal 
conununications SSA-wide: and 
recommends improvements." 

Sec. SM.OO The Office of 
Management, Budget and Personnel^ 
(Mission): 

3. Delete from lines 4 and 5: 
"manpower utilization": insert 
"workforce effectiveness." 

Sec. SM.10 The Office of 
Management, Budget and Personnel — 
(Organization): 

D. The Office of Management 
Planning and Analysis (SMP) Retitle "5. 
The Division of Management Programs 
and Coordination (SMP6)" as "5. The 
Management Coordination and 
Programs Staff (SMP8)." 

E. The Office of Financial Resources 
(SMF) Delete "5. The Division of 
Program Accounting (SMF)" 

F. The Office of Human Resources 
(SMH). 

3. The Evaluation and Field Liaison 
Staff (SMHK) Change the organization 
code from "(SMHK)' to "(SMHD)." 

Delete "4. The Management-Employee 
Communications Staff (SMHE)." 

Renumber the following Office of 
Human Resources components as 
shown: 

"4. The Division of Employee Health 
and Occupational Safety (SMHH). 

5. The Division of Labor Relations 
(SMHl). 

6. Tne Division of Disciplinary and 
Adverse Actions (SMHM). 

7. The Executive Recruitment and 
Services Staff (SMHN). 

8. The Division of Personnel 
Operations (SMH9)." 

Sec. SM.20 The Office of 
Management, Budget and Personnel--^ 
(Functions): 

D. The Office of Management 
Planning and Analysis (SMP) Delete 
from sentence three: "manpower 
utilization"; insert "workforce 
effectiveness." 

2. the Division of Management 
Planning (SMP2): Add subparagraph "d. 
directs agencywide Management by 
Objectives (MBO) and other planning 
and control systems, including SSA 
participation in the HHS Operations 
Management System (OMS) and 
agencywide management of OMS, as 
required by HHS and SSA needs: 
develops and controls objectives and 
initiatives for government-wide. HHS. 


SSA and component MBO and OMS 
systems: monitors MBO and OMS 
objectives and initiatives for the 
Commissioner and Associate 
Commissioners: evaluates progress in 
achieving MBO and OMS c^jectives: 
identifies problems in these areas; and 
recommends corrective action, as 
necessary." 

3. The Division of Workforce 
Effectiveness (SMW) Make the 
following changes to subparagraphs a., 
b., and c.: replace "manpower" with 
"workforce", and "utilization" with 
"effectiveness." 

"5. The Division of Management 
Programs and Coordiation (SMP6)" 
retitle as "5. The Management 
Coordination and Programs Staff 
(SMP8)": delete subparagraph c. and 
redesignate subparagraph d. as c. 

B. The Office of Financial Resources 
(SMF) 

1. The Division of Administrative 
Budget (SMFl) c. Replace "man-year" 
with "work-year." 

"5. The Division of Program 
Accounting (SMF5)" Delete all material. 

P, The Office of Human Resources 
(SMH) Delete all material for "4. The 
Management-Employee 
Communications Staff [SMHEy" 
Renumber the following Office of 
Human Resources components as 
shown: 

"4. the Division of Employee health 
and Occupational Safety (SMHH)" 

"5. The Division of Labor Relations 
(SMH))" 

"6. TTic Division of Disciplinary and 
Adverse Actions (SMHM)" 

'7, The Executive RecnjJtment and 
Services Staff (SMHN)" 

"a The Division of Personnel 
Operations (SMH9)" 

H. The Office of Training (SMK) 

Add "Is responsible for the 
management and administration of a 
national training program to enhance 
SSA's capability of providing effective 
and efficient service to the public. It 
develops and issues agencywide policy, 
procedures and operational guidelines 
for the design, development, 
implementation, maintenance and 
evaluation of all SSA training activities. 
It provides managerial oversight of 
training conduct^ by component 
technical training staffs in both 
headquarters and throughout the field, 
the S^ instructor training cadre, other 
government agencies, and outside 
contractors to insure that the results of 
all training are consistent with agency 
needs. It directs the financial 
management of training moneys to 
insure accountability of money spent to 
train and develop the agency's 
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employees—from new hires to senior 
level executives—located throughout the 
nation.** 

Datl^d: November IS. 1961. 

Kichsfd S. Schwretker. 

St'crvlary of Health and Human Srrvic4vt. 

fFS Ooc 1S-«»n Fitad ■»! 

StUINO COOC 4ti0.|l-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 
(Docket No.N-SI-11001 

Regulatory Flexibility Act; Plan for 
Periodic Review of Regulations 

agency: Department of Housing and 
Urban Development (HUD). 

AcnOM: Plan for periodic review of 
regulations pursuant to the Regulatcrry 
Flexibility Act. 

summary: The Regulatory Flexibility 
/\ct (5 U.S.C 610] rcK]uirc8 that HUD 
review periodically its existing 
regulations that have or may have a 
significant economic impact on a 
subsUmtial number of small entilips. The 
plan below describes bow I lUO will 
perform this review. 

COMMENT DUE DATE: Comments solicited 
in this plan are due by fanuary 19.1962 
ADDRESS: Comments should be 
submitted to the follourlng address; 

Rules Docket Clerk, Oepaiiment of 
Housing and Urban Development, Room 

5218. 451 7ih Street SW.. Washington. 
D.C 20410. 

FOR FURTHER INFORMATION CONTACr. 
Richard Lasner. Assistant Cenerul 
Counsel for Regulations. Department of 
Housing and Urban Development, Room 

5218. 451 7th Street, SW^ Washingtem. 

D C 204ia (202) 7S5-^7. (This is not a 
toll-free number.) 
supplementary information: 

Background 

On September 19.1960. the Regulatory 
Flexibility Act. Pub. L 90-354.5 U.SC. 
601, e/seg.. was signed into law. 

It became effective on january 1.1961. 
This statute requires that Federal 
agencies take into account how their 
proposed and final regulations affect 
small entities, including smali 
husinessen small governmental 
jurisdictions and small organixalions. 

For regulations proposed after fanuaiy t. 
19BL an agency must either prepare a 
B«?gnlatory Flexibility Analysis or 
that the regulations, if 
pfumulgated, will not have a significant 
txonomic impact on a substantial 
number of small entities. Section 602 of 


the Act requires that HUD issue an 
Agenda of Regulations identifying rules 
the Agency is developing that are likely 
to havT a significant economic impact 
on a substantial number of small 
entitles. fiUD included this 
identification in its Semiannual Agenda 
of Regulations which was published on 
August 17.1961, at 40 FR 4170a Such 
identification will continue to be made 
in future Semiannual Agendas. 

Section 610 of the Regulatory 
Flexibility Act mandates that Federal 
agencies review existing regulations. It 
requires that HUD publish a plan in the 
Federal Register explaining how it will 
review those of Its existing regulations 
which have or will have a significant 
economic impact on a substantial 
number of small entities. Regulations in 
effect on January 1,1901, must be 
reviewed within ten years. Regulations 
in effect after January 1.1981. must be 
reviewed within ten years of their 
publication as final rules. 

Section 610(c) requires that HUD 
publish annually in the Fcnioral Register 
a list of its rules having a significant 
economic Impact on a substantial 
number of small entities which it will 
review during the succeeding 12 memths. 
The list must describe the rule, explain 
the need for it, give the legal basis for it 
and invite public comment 

Criteria for Review of Existing 
Regulabons 

llic purpose of the review is to 
determine whether existing rules should 
be left unchanged, or whether they 
should be revised or rescinded In order 
to minimize significant economic 
impacts on a substantial number of 
small entities. In deciding whether 
change Is necessary, the Regulatory 
Flexibility Act establishes several 
factors that must be considered; 

(1) Whether the rule is still needed; 

(2) What type of complaints or 
comments were received from the public 
concerning the rule: 

(3) The complexity of the nilis: 

(4) How mud] the rule overlaps, 
duplicates or conflicts with other 
Federal rules, and, to the extent feasible, 
with State and local govcmmentul rules; 
and 

(5) how long it has been since the rule 
has been evaluated or how much the 
technology, economic conditions, or 
other factors have changed in the area 
affected by the rule. 

Plan for Periodic Review of Rules 

HUD will begin to screen certain of Its 
existing regulations, in accordance with 
810 of the Act. during the current fiscal 
year. This initial review will focus on 
those existing rules already categorized 


as **under review** (Port D rules) in the 
Di'pariment's Semiannual Agenda of 
Regulations. The Semiannual Agenda is 
published under Executive Order 12291 
and in compliance with Section 602 of 
the Regulatory Flexibility Act. It 
includes rules being reviewed under the 
criteria established by Executive Order 
12291. as well as rules specifically 
determined to have a substantial 
economic impact on a substantial 
number of small entities. 

After identifying those regulations 
that may have significant impact on a 
substantial number of small entities. 
HUD will review these regulations 
based upon the best available 
Information. In deciding whether a 
regulation imposes a significant impact, 
HUD will look at such factors as the 
extent of reporting or recordkeeping 
burden, the relationship of compliance 
costs to benefits received, and the 
anticompetitive effects on small 
businesses. The result of the review will 
be a decision to: (1) Revise the 
regulation: (2) rescind the regulation; or 
(3) leave the regulation unchanged. After 
concluding its review of any specific 
rule, the Department will indicate the 
results of that review, including 
Regulatory Flexibility Act 
determinations, in the next succeeding 
Semiannual Agenda. 

To help us select additional 
regulations which should be reviewed in 
future years, we welcome suggestions 
from the public. If any member of the 
public thinks that specific existing 
regulations have a significant impact on 
a substantial number of small entities 
(especially if the regulation has a 
disproportionately negative effect on 
sm^ entities), we would appreciate 
receiving suggestions that we review 
those regulations. We would also 
welcome detailed comments or data to 
support those suggestions. 

Usued at Washington. 0,C. November IS. 
1981. 

Samuel R. Pierce, Jr., 

Seervtary of Housing and Urban 
DeveiofanonL 

im vkK ts-mm fm ii-is-ti:e« msI 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

lC-3674. C-3674-WR) 

Colorado; Proposed Continuation of 
Withdrawal 

In accordance with the provisions of 
section 204 of the Federal Land Policy 
and Management Act the Bureau of 
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Land Management (BLM) is reviewing 
possible continuation of an existing 
North Sand Dune Natural Area 
withdrawal made by virtue of the 
authority vested in the President and 
pursuant to Executive Order No. 10355 
of May 26.1052 (17 FR 4831) and the 
authority contained in section 3 of the 
act of )une 17,1902, as amended. 

The Bureau of Land Management 
Department of the Interior, withdrew 
551.58 acres under Public Land Order 
3530 effective January 29.1965. and 
126.07 acres under Public Land Order 
3701 effective June 10.1965, for the 
following desc^bed lands: 

Sixth Principal Meridian 
T. 10 N R 78 W 

See. 8, Lots 1 thru 7, SVW^Wi. SEV^iNWVi, 
EV4SWVi. N^SBV4. 

T.ION. R..79W., 

Sec. 1. Lot 1. SEWiNEV#. NEy4SE%. 

Containing 671.65 acres in Jackson County. 

Public Land Order 3530 erroneously 
stated acreage as 671.25 instead of 
551.58. The correct acreage when 
consolidated with Public Land Order 
3701 is 671.65. 

The Bureau proposes continuation of 
the withdrawal in its entirety for a 
period of 4 years. The purpose of the 
withdrawal is to protect the natural 
sand dune area. The withdrawal closed 
the described lands to all forms of 
appropriation under the public land 
laws, including the mining laws, but not 
to teasing under the mineral leasing 
laws. No change in the segregative 
effect or use of the land would be 
effected by the continuation. 

Notice is hereby given that a public 
hearing may be afforded in connection 
with the proposed withdrawal 
continuation. All interested persons who 
desire to heard on the proposal must 
submit a written request for a hearing to 
the undersigned on or before December 
21,1961. Upon a determination by the 
State Director, Bureau of Land 
Management, that a public hearing 
should be held, a notice will be 
published in the Federal Register giving 
the time and place of such hearing. 
Public hearings will be scheduled and 
conducted in accordance with BLM 
Manual 2351.16B. Additionally, all 
persons who wish to submit comments, 
suggestions, or objections in connection 
%vith the proposed withdrawal 
continuation may present their views in 
writing to the undersigned authorized 
officer of the BLM on or before 
December 21,1981. 

The authorized officer of the BLM will 
undertake such investigations as are 
necessary and prepare a report for 
consideration by the Office of the 
Secretary of the Interior. The final 


determination on the continuation of the 
withdrawal will be published in the 
Federal Register. The existing 
withdrawal will continue until such final 
determination is made. 

All communications in connection 
with this proposed withdrawal 
continuation should be addressed to the 
undersigned officer. Bureau of Land 
Management, Colorado State Office, 
1037 20th Street, Denver. Colorado 
60202. 

Dated: November 10.1961. 

Robert D. Dinsroore. 

C/r/e/. Branch of Adjudication. 

[FR Ooc iS-OMAO PUad ll-lS^t: S4S 40i| 
eiCUNO COOC 4JtS-a4-M 


Utah; Call for Expressions of Leasing 
Interest in Coal 

agency: Bureau of Land Management 
(BLM). Interior. 

action: Call for expressions of leasing 
interest in Federal coal. 

summary: This call for expressions of 
coal leasing Interest. Phase 11. is to 
Integrate potential lessees' data and 
needs into the coal activity planning 
phase of the Federal coal management 
program in the Uinta-Southwestern Utah 
Coal Production Region. The data 
received from this call will be used 
along with existing data to delineate 
tracts which would be considered for 
possible competitive leasing. 

DATE: Responses to this notice may be 
received until January 15,1962. 

ADDRESS: Responses should be sent to 
State Director (930), Bureau of Land 
Management University Club Building, 
136 East South Temple. Salt Lake City. 
Utah 84111, and to District Conservation 
Manager for Resource Evaluation, U.S. 
Geological Survey. Conservation 
Division, 2070 Administration Building, 
1745 West 1700 South, Salt Lake City, 
Utah 84104. 

FOR FURTHER INFORMATION CONTACT, 
Max Nielson, Coal Project Manager, 
Utah State Office, BLM. 136 East 
South Temple. Salt Lake City, Utah 
84111; telephone (801) 524-5326. 

Gene Nodine, District Manager. Moab 
District. BLM, 125 West 2nd South 
Main. P.O. Box 970. Moab, Utah 84532. 
telephone (801) 259-6111. 

Donald Pendleton, District Manager. 
BLM, Richfield District. BLM. 150 East 
900 North. P.O. Box 768, Richfield, 
Utah 84701, telephone (801) 896-6221. 
Kent Taylor. Forest Supervisor. Fishlake 
National Forest, 155 East 900 North. 
Richfield, Utah 84701, telephone (801) 
896-4491. 


Reed Christensen. Forest Supervisor. 

Manti/LaSal National Forest 599 

West Price River Drive, Price, Utah 

84501. telephone (801) 637-2817. 
SUPPt^MENTARY INFORMATION: This iS tO 
advise all interested parties that the 
official call for expressions of interest In 
Federal coal leasing. Phase 11 is now in 
effect for the second round of coal 
leasing activity in the Uinta- 
Southwestern Utah Coal Region for 
possible lease sales beginning in 
December 1983. 

Parties interested in submitting an 
expression In the following areas should 
do so by January 15.1982: 

Planning Area or Unit and Coal Field 
(KRCRA) 

Forest (BLM and FS.}—Wasatch Plateau/ 

Emery 

San Rafael (BLMJ^Wasatch Plateau/Emery 
WatUs (BLM)—Wasatch Plateau 
Perron-Pricc (F.S.) (Portion of area)— 

Wasatch Plateau 
Price River (BLM)—Book Cliffs 

This call for expressions of interest is 
the first step in activity planning under 
the Federal coal management program. 

It is being made before any tract 
boundaries are delineated within an 
area found suitable for further 
consideration for coal leasing through 
the application of the unsuitability 
criteria. The results of this call will 
provide significant information than will 
be employed in delineating tracts that 
might be put up for lease sale after they 
have been through the tract ranking, 
selection, scheduling and analysis 
processes that are integral parts of the 
Federal coal management program 
defined in 43 CFR Subpart 3420. 

Expressions of interest from small 
businesses and public bodies are Invited 
in accordance with the provisions of 43 
CFR 3420.1-4 which states that a 
reasonable number of lease tracts will 
be reserved and offered through 
competitive lease sales to those 
qualifying under the definitions of public 
tidies and small coal mining 
businesses. Entities desiring special 
leasing opportimities os a public body 
should state their intentions in their 
expressions of leasing interest for 
possible public body set asides. Proof of 
public body status and evidence of 
qualifications as required by 43 CFR 
3420.1-4(b](l)(ii) shall be submitted with 
the expression of interest 

A major purpose of this call for 
expressions of interest is to integrate 
potential lessees' data and needs with 
the process of delineating the logical 
mining units which will be considered 
prior to a lease sale. The BLM hopes to 
gain sufficient information from this call. 
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as well as from its own site specific 
analyses, to identify areas in which data 
are of sufficient detail to ultimately 
make a fair market value determination 
on specific tracts. 

An expression of interest is not an 
application. The size and/or location of 
a proposed tract as indicated by an 
expression of interest may be modified 
or changed if there is sufficient reason to 
do so and the coal included in the 
modified or relocated tract is of 
eipproximately equal quality and 
tonnage to that shown in the expression 
of interest. Examples of the types of 
concerns that may make such action 
necessaiy include: the Competitive 
nature of the tract, occess needs, mining 
efficiency, future coal development 
potential, resource conservation and 
State preferences and priorities. 

'fhese expressions of leasing interest 
should include the following data where 
applicable: 

1. Quantity needs (total tonnage, 
average tons per year, and year during 
which production should commence) for 
both coal producers and users. 

2. Quality needs (types and grades of 
coal) for both producers and users. 

X Location: * 

(a) Tracts desired by mining 
companies (narrative description with 
delineation on a surface minerals 
management quad map. available for 
purchase from the Bl-M State Office), 

b. Public and private industry user 
facilities in region. 

c. if no location is indicated, but other 
specified data are provided, the 
expression will be considered. In such 
cases the joint BLM/CS delineation 
team will locate the tract 

4. Type of Mine: 

a. Surface or underground 

b. Technique of mining (i.e., longwall, 
room and pillar, strip mining, etc.) 

5. Proposed Uses of Coat 

a. By mining companies 

b. By public and private industries 

6. Where coal is consumed (include 
eKtra-regiona! markets) 

7. Transportation Needs (i.e., 
railroads, pipelines, etc.) 

a. Existing facilities 

b. Proposed facilities and 
development timing 

8. A vailable Sources of Coal: 

a. Presently operative 

b. Contingency or other sources 

9. Information Relating to Mineral 
Ownership: 

a. Information on surface owner 
consents previously granted, e.g.. a 
description of the location of the 
property, whether consents are 
transferable, etc. 

b. Commitments from fee coal owners 
or for associated non-Federnl coal. 


la Special qualifications for public 
bodies requesting special leasing 
opportunities. These speciHc 
requirements are listed in 43 CFR 
34722-5. 

Data which are considered 
proprietary should not be submitted as 
part of this expression of leasing 
interest 

An individual, business entity, 
governmental entity, or public body may 
participate ond submit expressions of 
leasing interest under this call. 

Planning information is available in 
the respective office in which the 
planning was completed including: 

Forest (BLM Richfield or USES 
Richfield) San Rafael Wattis and Price 
River (BLM Moab and Price Area office) 
Ferron-Price (USES Price). 

A map which clearly indicates the 
Phase 11 area open for expression of 
interest and acceptable for further 
consideration for coal leasing is being 
printed and will be sent to BLM-Utah 
**coal mailing list** as soon as it becomes 
available. The map may also be 
obtained when available by contacting 
the Coal Program Manager in the BIM 
Utah State OfHce at the location 
indicated above. 

Dated: November 13,1961. 

Roland G. RobUon. |r., 

State Director, Utah, Bureau of Latu! 
Managomont. 

pit Uoc. niMi 11-19-01; ami 

BILUMQ COOC 4S10-S4-II 


National Park Service 

Cape Cod National Seashore Advisory 
Commission; Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L 92-163. 86 Stat. 770 (5 U.S.C. 
App. 110)), that a meeting of the Cape 
Cod National Seashore Advisory 
Commission will be held on Friday, 
December 11.1961. 

The Commission was established 
pursuant to Pub. L 91-383 to meet and 
consult with the Secretary of the Interior 
on general policies and specific matters 
relating to the development of Cape Cod 
National Seashore. 

The members of the Advisory 
Commission are as follows: 

Dexter M. Keezer. Truro 
Francis R King. Wellfleet 
Nathan Malchman. Provlncotown 
Barbara S. Mayo. Provincetown 
josbua A Nickerson. Chatham 
David F. Ryder. Chatham 
Sherrill B. Smith. Jr., Orleans 
Gi^ord H. While. Wrenlham 
Elizabeth P. Worthing. Eastham 
Paul F. Nace. Woods Hole 


At the meeting at 1:30 pm the 
Commission will consider the following 
matter Evaluation of Off Road Vehicle 
Use in 1981. 

The meeting is open to the public. It is 
expected that 15 persons will be able to 
attend the session in addition to 
Commission members. 

Interested persona may make oral/ 
written presentations to the Commission 
or file written statements. Such requests 
should bo made to the official listed 
below at least seven days prior to tho 
meeting. 

Further information concerning this 
meeting may be obtained from Herbert 
Olsen. Superintendent, Cape Cod 
National Seashore, South Wellfleet 
Massachusetts 02663, Telephone 617- 
349-3785. Minutes of the meeting will be 
available for public information and 
copying four weeks after the meeting at 
the Office of tho Superintendent Cape, 
Cod National Seashore, South Wellheet. 
Massachusetts. 

Herbert Olsen. 

Superintendent. Cape Cod National Seashore. 

November 10,1981. 

fFX Doc B1-»S7t FIM 11-1»et: 945 anil 

aiLLINO COOf 4Jie-7<HMI 


Dudley Food and Beverage. Inc.; 
Intention to Negotiate Concession 
Contract Within Gulf Islands National 
Seashore 

Pursuant to the provisions of Section 5 
of the Act of October 9.1965, (79 Slat 
969 (16 U.S.C. 20)). public notice is 
hereby given that on December 21,1981, 
the Department of the Interior, through 
the Re^onal Director, Southeast Region, 
National Park Service, proposes to 
negotiate a concession contract with 
Dudley Food 8 Beverage. Inc., 
authorizing it to continue to provide 
limited merchandising and related 
services for the public within Gulf 
Islands National Seashore. Florida, for a 
period of ten (10) years from March 1. 
1982 through February 29.1992 

This proposed contract has been 
determined to be a categorical exclusioa 
under the National Park Service 
regulations implementing the National 
Environmental Policy Act and no 
environmental document will be 
prepared. 

Dudley Food & Beverage. Inc., has 
been conducting certain concession 
operations under the immediate 
supervision of the Superintendent, Gulf 
Islands National Seashore, pursuant to a 
long-term concession agreement which 
expires by limitation of time on 
February 28.1992 
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The foregoing concessioner has 
performed its obligations to the 
satisfaction of the Secretary and, 
therefore, pursuant to the Act of October 
9,1965, as cited above, is entitled to be 
given preference in the negotiation of a 
new contract. This provision, in effect, 
grants Dudley Food A Beverage. Inc., as 
the present satisfactory concessioner, 
the right to meet the terms of responsive 
proposals for the proposed new contract 
and a preference in the award of the 
contract, if thereafter, the proposal of 
Dudley Food A Beverage, Inc., is 
substantially equal to others received. In 
the event a responsive proposal superior 
to that of Dudley Food A Beverage, Inc., 
(as determined by the Secretary) is 
submitted, Dudley Food A Beverage, 

Inc.« will be given the opportunity to 
meet the terms and conditions of the 
superior proposal the Secretary 
considers desirable, and, if it does so, 
the new contract will be negotiated with 
Dudley Food A Beverage. Inc. The 
Secretary will consider and evaluate all 
proposals received as a result of this 
notice. 

Any proposal, including that of the 
existing concessioner, must be 
postmarked or hand delivered on or 
before December 21,1981 to be 
considered and evaluated. Interested 
parties should contact the Regional 
Director. Southeast Region. National 
Park Service, 75 Spring Street. SW^ 
Atlanta. Georgia 30303, for information 
as to the requirements of the proposed 
contract. 

D«ited: Noveraber 5,1961. 

Neal G. Guse, 

Acting Regional Director, Southeast Region. 
ps Ooc fi-caaomMi ii-is-st; sis «■! 

SMXINQ COOC 4SYe-7e^ 


Intent To Prepare General 
Management Plan and Environmental 
Assessment and To Conduct Public 
Workshops and Scoping Meetings for 
Glacier Bay National Park and 
Preserve, Alaska 

agency: National Park Service. Interior. 
action: Prepare a general management 
plan and environmental assessment and 
conduct public workshops and scoping 
meetings for Glacier Bay Notional Park 
and Preserve. 

Pre-planning workshops and scoping 
meetings will be held during fall/winter 
of 1901, to identify the mu|or 
environmental and wilderness issues to 
be addressed in the environmental 
assessment and to solicit ideas for the 
development of reasonable and 
practical strategies. The time and place 
of public workshops will be announced 
(n the regional news media. A draft 


general management plan/ 
environmental assessment will be 
prepared, and public meetings will also 
be held in the summer/fall of 1982 for 
public review of those documents in 
compliance with the requirements of the 
Aloska National Interest Lands 
Conservation Act. Pub. L. 96-487 
(ANILCA). These meetings will be 
announced in the Federal Register as 
well as in local media. The general 
management plan will be finalized 
following these meetings. 

summary: The National Park Service 
intends to prepare a general 
management plan for Glacier Bay 
National Park and Preserve to chart the 
strategies to be utilized over the next 10 
years for addressing the park and 
preserve's problems and meeting its 
management objectives for resources 
management and protection, visitor use 
and interpretation, and general 
development. An environmental 
assessment will be prepared in concert 
with the plan to evaluate major 
environmental issues and to determine if 
the environmental consequences on the 
human environment are significant 
enough to require the preparation of an 
environmental impact statement. 

The planning effort will consider the 
alternative of continuing existing 
conditions and trends (no action 
alternative): the minimum actions 
required to meet the purpose of the area 
under Pub. L 96-467 (ANILCA); and 
those reasonable and practical 
strategies developed during public and 
other agency participation in the 
planning process. 

The plan as directed by Pub. L 96-487 
(ANILCA) will contain a review of 
wilderness suitability for those lands 
not already so designated by Congress. 
Subsistence, sport hunting, access, and 
similar activities will continue as 
specified in the Alaska National Interest 
l^nds Conservation Act and the 
regulations of 36 CFR Part 13. 

FOR FURTHER INFORMATION CONTACr. 

John F. Chapman, Superin tendenL 
Glacier Bay National Park and Preserve. 
P.O. Box 1089, Juneau, Alaska 99801 
(907) 586-7559. In the lower 48 contact 
Dr. Dan E, Huff, Team Captain, U.S. 
National Park ^rvlce. Denver Service 
Center (LCD), P.O. Box 25287, Denver, 
Colorado. 80225, (303) 234-6106. 

Dated: November 8.1961. 

DougUs G. Wsmock, 

Acting Regional Director. Alaska Region, 

IPS Doc. S1-33S7S M ami 

MJLIMO COOC 4910-70-M 


Intent To Prepare Reports/ 
Environmental Impact Statements and 
To Hold Public Meetings for Study of 
Four Potential Additions to National 
Wild and Scenic Rivers System 

agency: National Park Service, Interior. 
action: Notice, 

summary: The National Park Service is 
currently leading multi-agency study 
teams which are evaluating the 
eligibility and suitability of four Alaska 
rivers as possible additions to the 
National Wild and Scenic River System 
pursuant to section 5(a) of (he Wild and 
Scenic Rivers Act, Pub. L 9G-542, as 
amended. The National Park Service 
intends to prepare a combination 
report/environmenlal impact statement 
for each of these rivers which will 
identify alternatives and evaluate the 
impact of each of the alternatives. At 
least one altemotive plan calling for 
national designation will be prepared 
for ail river segments found eligible for 
the National Wild and Scenic Rivers 
System. The four river are: 

(a) Porcupine Riven The entire river 
within Alaska, from the U.S.-Canada 
border to its confluence with the Yukon 
River near Fort Yukon. 

(b) Lower Sheenfek Riven Those 
portions of the Sheenjek River lying 
outside of the Arctic National Wildlife 
Refuge. (Portions of the river within the 
Arctic National Wildlife Refuge are 
already designated to the National Wild 
and Scenic Rivers System.) 

(c) Melozitna Riven The entire river 
from headwaters to its confluence with 
the Yukon River near Ruby. 

(d) KisaraJik Riven The entire river 
from its origin at Kisaralik Lake to its 
mouth on the Kuskokwim River. 

This notice is to announce that the 
National Park Service, in cooperation 
with other agencies on the study teams, 
will hold public meetings during 
lanuary/Fobniary for the purpose of 
identifying issues and receiving input in 
the identification of alternative plans as 
well as preferred plan for each river. 

The intent is to hold meetings in: 

Fort Yukon and Chalkyitsik for the 
Porcupine and lower Sheenjek River 
studies. 

Ruby for the Melozitna River study. 

Bethel for the Kisaralik River study. 

Anchorage and Fairbanks for all four 
river studies. 

Actual meeting times and locations 
will be publicized in local newspapers 
and other local notices. 

Comments may be submitted orally or 
In writing. W'rittcn comments may be 
submitted to the Regional Director, 
Alaska Regional Office, National Park 
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Service, 540 W. 5th Avenue. Anchorage. 
Alaska 99v501. 

Further public comments will t>e 
nought on the draft report/ 
environmental impact statements 
through a later Fodoral Register notice. 
FOR FURTHER INFORMATION CONTACT: 
|im Morris, National Park Service. 
(J.S.D.!.. Alaska Regional Office. 540 W, 
5th Avenue. Anchorage. Alaska 99501, 
907/271-1216. 

Duted: NovcintH*r 6.19«1. 

Douglas G. Wamock, 

Act/nf* Director* Aimka Region. 

tin Dnc. S1-33S.V rM ll.tS4U: S4 &«m| 

0ILUNO CODE SSK^TfMI 


INTERSTATE COMMERCE 
COMMISSION 

Motor Carriofs; Finance Applications; 
Decision^Notice 

The following applications, filed on or 
after July 3,1960. seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C 11343 or 11344. 
Also, applications directly related to 
ihese motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Special Rule 240 of the Commission's 
Rules of Practice (49 CFR 1100.240). See 
Ex Parte 55 (Sub-No. 44). Rales 
Governing Applications Filed By Motor 
Carriers Under 49 U.S.C 11344 and 
11349 363 I.C.C. 740 (1981). These rules 
provide among other things, that 
<opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published In the Federal Register. 

Failure seasonably to oppose will be 
construed us a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hi*aring, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.241. A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. in 
accordance with 49 CFR 1100.241(d). 

Amendments to the request for 
authority will not he accepted after the 
(fate of this publication. I-lowever, the 
Commission may modify the operating 


authority Involved in the application to 
conform to the Commission's policy of 
simplifying grants of operating authority. 

We find* with the exception of those 
applications involving impediments (e.g.. 
jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C 11301.11302. 
11343.11344. and 11349. and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient . 
protests as to the finance application or 
to any application directly related 
thereto Hied within 45 days of 
publication (or, if the application later 
becomes unopposed], appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth In a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applianf s 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

DatcKl* November 16.1981. 

By the Commission. Review Board Number 
3, Members Krock. Joyce, and Dowell. 

Agatha L Mergenovich. 

Secretary. 

MO-F-14718. filed October 19.1981. 
Applicant: WHITEFORD TRUCK LINES. 
INC (Whiteford) 640 W. Ireland Rd.. 
South Bend, IN 46680)—Purchase— 
Downs Transportation Co.. Inc. (Downs) 
(P.O. Box 465, Conyers, GA 30207), D&W 
Systems, Inc., Creditor in Possession. 
Representative: Donald W. Smith. P.O. 
Box 40248. Indianapolis, IN 45240. 
Whiteford seeks authority to purchase 
the interstate operating rights of Downs. 
Ronald Whiteford and Florence 
Whiteford seeks authority to acquire 
control of said rights through the 
transaction. Whiteford is purchasing 
those rights contained in Down's 


certificate in MC-144041 and sub¬ 
numbers thereunder, which authorize 
the transportation of: General and 
certain specified commodities from, to 
and between certain named points in 
the U.S. and from, to and between 
certain named points on the one hand 
and points in the U.S. on the other. 
Whiteford is a common carrier operating 
under certificates issued in M0136635. 
Condition: Approval and authorization 
of this transaction is conditioned upon 
the prior receipt by the Commission of a 
copy of Rockdale County, State of 
Georgia authorizing the sales of Downs 
to DAW Systems, Inc. 

MC-F-14719, filed October 22,1981. 
Applicant; QUALITY CARRIERS. INC. 
Merger of Beaver Transport Co. and 
Bulk Transport Company and Continued 
Control of Quality Carriers, Inc. and 
Roland's Transportation Services, Inc. 
by Liquid Bulk Serv ices, Inc., all of 100 
North Waukegan Road, P.O. Box 1000, 
Lake Bluff. IL 60044. Representative; 

)ohn R. Sims. )r.« 195 Pennsylvania Bldg., 
425 13th Street. N.W., Washington. D.C 
20004, Quality Carriers. Inc. (MC 110420) 
seeks authority to merge its two wholly- 
owned subsidiaries, Beaver Transport 
Co. (MC 119767) and Bulk Transport 
Company (MC 112893) into Quality 
Carriers, Inc., and for Liquid Bulk 
Services, Inc., a non-carrier holding 
company to continue in control of 
Quality Carriers. Inc. and Roland's 
Transportation Services. Inc. (MC 
138512). Liquid Bulk Services, Inc. is 
controlled by Charles ], O'Brien and 
Richard T. Lewis. Quality Carriers. Inc. 
is an interstate common carrier of 
commodities in bulk between points in 
the United States. Beaver Transport Co. 
is an interstate common carrier of 
specified commodities, generally those 
requiring temperature control 
equipment, and of such commodities as 
are dealt in by chain grocery and food 
business houses between points in 30 
stales. Bulk Transport Company is an 
interstate common carrier of 
commodities in bulk between points In 
16 states. Roland's Transportation 
Services. Inc. is an interstate contract 
carrier of specified commodities, 
generally those related to the food 
industry, from points in Wisconsin, 
Missouri, Illinois. Indiana and Kentucky. 

(TR Doc Ol-XIftlS PVlvd It^isai: 045 m \ 
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Motor Carriers; Rnance Applications; 
Decision44otice 

The following applications, filed on or 
after July 3,1980, seek approval to 
consolidate, purchase, merge. lease 
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operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C. 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as €X}nversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Special Rule 240 of the Commission's 
Rules of Practice (49 CFR 1100.240). See 
Ex Parte 55 (Sul>No. 44). Rules 
Governing Applications Filed By Motor 
Carriers, Under 49 US.C. JI344 and 
11349, 363 LCC. 740 (1981). These mica 
provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of veribed 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 

Failure seasonably to oppose will be 
constmed as a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required. 

Arsons wishing to oppose an 
application must follow the mles under 
49 CFR 1100.241. A copy of any 
opplication, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. in 
accordance with 49 CFR 1100.241(d). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involv^ in the application to 
conform to the Commission's policy of 
simpliMng grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g.. 
Jurisdictional problems, unresolved 
fitness questions, questions Involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C 11301,11302, 
11343,11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
signiRcantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto Hied within 45 days of 


ublication (or, if the application later 

ccomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authoHty, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s] must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified In the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

Dated: November 10.1901. 

By the Commission, Review Board Number 
5. Niembers Kxx>ck, Taylor and Williams. 
Agatha L. Morgeoovkfa. 

Secretary. 

MC-F-^14713F, filed October 13.1981, 
TALMADGE E. BORDEN (BORDEN) 
d.b.a. WEST VIRGINIA COACH UNES 
(WVC). (P.O. Box 336,105 Sycamore 
Street, Ravenswood, WV 26164)— 
Purchase (Portion]—Greyhound Lines. 
Inc. (Greyhound) (Greyhound Tower. 
Phoenix, AZ 650^] Representative: 
Anthony P. Carr, Eisq., Greyhound 
Tower, Phoenix, AZ 85077. WVC seeks 
authority to purchase a portion of the 
interstate operating rights of Greyhound 
and Borden sees to acquire control of 
the rights through the transaction. WVC 
seeks to purchase that portion of 
Greyhound's rights (1) in No. MC-1S01 
(Sub-Nos. 172 and 175] authorizing 
transportation of passengers and their 
baggage, express and newspapers 
between (a) Charleston, WV and the 
junction of WV Hwy 3 and Int, Hwy 77 
(over U.S. Hwy 119 and WV Hwy 3 and 
77); (b) the junction of U.S, Hwy 60 and 
WV Hwy 16 and Beckley. WV (over WV 
Hwy 16 and U.S. Hwy 19 and an 
unnumbered Hwy) (b) between 
Clarksburg, WV and Charleston. WV 
(over US Hwy 19, WV Hwy 4 and US 
Hwy 119) or (over US Hwys 19 and 119): 
and (d) between Glenville. WV and 
Millstone. WV (over US Hwy 5 and WV 
Hwy 16). WVC holds authority to 
operate as a motor common carrier 
interstate or foreign commerce pursuant 
to No. MC-59235 (Sub-No. 41) issued to 
Virginia Stage Lines, Inc. d.b.a. Virginia 
Truckings and acquired by WV in No. 
MC-F079275. 

Nola.—(1) An application for temporary 
authority hat not been filed. (2) This 
application is directly-related to No. MO 
167309 (Sub-No. 2) poblUhed elsewhere in 


this Federal Register (Hearing site: 
Washington, DC). 

MC 1515 (Sub-303), filed October 13. 
1981. Applicant: GREYHOUND LINES, 
LNC.. Greyhound Tower, Phoenix, AZ 
85077. Representative: Anthony P. Carr, 
Greyhound Tower. Phoenix, AZ 85077. 
Transporting passengers and their 
baggage and express and newspapers, 
in the same vehicle with passengers, 
between the junction of US Hwy 119 and 
Interstate Hwy 79 near Clendcnin. WV 
and Charleston, WV: over Interstate 
Highway 79 and ser\'ing all intermediate 
points. Condition: This application is not 
directly related to No. MC-F-14713. 
Therefore, prior to Commission issuance 
of an effective notice, the applicant shall 
pay the $350.00 filing fee for this 
application. 

MC 157388 (Sub-2], filed October 13. 
1981. Applicant TALMADGE E. 
BORDEN, d.b.a. WEST VIRGINIA 
COACH COMPANY, Ravenswood. WV 
26165. Representative: Anthony P. Carr. 
Greyhound Tower, Phoenix, AZ 85077. 
Transporting passengers and their 
baggage in the same vehicle with 
passengers: (a) Between Charleston. 

WV and the junction of U.S, Hwy 60 and 
WV Hwy 18 (near Chimney Comer, 
WV). from Charleston, WV over U.S. 
Hwy 60 to the junction of U.S. Hwy 60 
and WV Hwy 6. thence over WV Hwy 6 
to Montgomery, WV, thence return over 
WV Hwy 6 to junction of U.S. Hwy 60 
and WV Hwy 6, thence over U.S. Hwy 
60 to junction U.S. Hwy 60 and WV Hwy 
16 (near Chimney Comer. WV) and 
return over the same route serving all 
intermediate points, (b) Between the 
junction of Interstate Hwy 77 and WV 
Hwy 3 and Beckley, WV, over WV Hwy 
3, serving all intermediate points: This 
application is directly related to No. 
MC-F-14713 (published elsewhere in 
this Federal Register] whereby applicant 
is seeking authority and approval to 
purchase all of Greyhound Lines' local 
service routes between Charleston. WV 
and Beckley. WV. (Hearing site: 
Washington, D.C.) 

|FR Doc. 01-33517 FlUd 04* mm\ 

aiLUNQ COOC 703S-ei-«l 


I Finance Docket No. 28272] 

Star Lake Railroad Co., Rail 
Construction and Operation in 
McKinley County, N. Mex. 

agency: Interstate Commerce 
Commission. 

ACTION: Notice of extension of time for 
filing comments on the supplemental 
environmental analysis. 
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summary: On October 28,1981, the 
Commission issued a supplemental 
environmental analysis and stated that 
comments on the document should be 
filed by November 25.1981. Notice of 
availability of that analysts was 
published at 46 FR 52249, October 26, 
1981. The Commission has decided to 
extend the due date for those comments. 
dates: Comments are now due on 
December 10,1961, 

FOR FURTHER INFORMATION COffTACT; 
Louis MackalL Interstate Comiperce 
Commission, Washington. D.C. 20423, 
Tel. (202) 275-7393. 

Agatha L. Mergenovich, 

Secretary, 

Itn Doc tl-HAia Fikd 11-ia^ a43 «iiij 
BILUNQ coot 70SS-OY-M 


Intent To Enoa^e in Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C, 
10524(b). 

1. Parent corporation and address of 
principal office: Brockway Glass 
Company. Inc,, McCullough Avenue. 
Brock way. PA 15824. 

2, Wholly>owned subsidiaries which 
will participate in the operations and 
address of their respective principal 
offices: 

(a) Standard Container Company, P.O. 
Box 336, Homerville, GA 31634. 

(b) Captainer Plastics Corporation. 11 
CliB'side Drive, Cedar Grove, NJ 
07009. 

1. Principal; Coil Metal Industries. 

Incx, 15 Van Dyke Avenue, New 
Bruns wide. New Jersey 08903. 

2. Wholly^owned subsidiaries which 
will participate in the subject 
transportation: 

Coil Metal Sales Corp., 15 Van D>’ke 
Avenue, New Brunswick. New Jersey 
08903, a New Jersey Corporation: 
Coilmet Corporation. 15 Van Dyke 
Avenue. New Brunswick. New Jersey 
08903. a New Jersey Corporation: 

Coil Metal Trucking Co., 15 Van Dyke 
Avenue. New Brunswick. New Jersey 
08903, a New Jersey Corporation: 
Newark Steel Company and Coil Metal 
Trucking Co. of Ohio, Ino. 550 Wehrle 
Drive, Newark. Ohio, an Ohio 
Corporation. 

1. Parent corporation and address of 
prindpal office: Jeno*s Inc., 525 Lake 
Avenue South, Duluth, MN 55802. 

2. Wholly-owned subsidiaries which 
will participate In the operations, and 
6tate(8) of incorporation: 


(i) Northland Computer Service Co., a 
Miimcsota corporation. 

(ii) Northland Foods. Inc., a Minnesota 
corporation. 

(iii) Wilderness Express, Inc., a 
Minnesota corporation. 

1. Parent corporation and address of 
prindpal ofHce: Johnson & Johnson. 501 
George Street. New Brunswick. NJ 
08903. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
state of incorporation: 

(a) Chicopee—NJ 

(b) Codman & Shurtleff. Inc.—MA 

(c) Critikon, Inc.—MJ 

(d) Devra Inc.—NJ 

(e) Ethicon, Inc.—NJ 

(f) Extracorporeal Medical Specialties, 
Inc.—PA 

(g) J&J Baby Products Co.—NJ 

(h) J&J Dental Products Co.—NJ 

(i) J&J International—NJ 

(j) J&I Products. Inc.—NJ 

(k) McNeil Consumer Products Co.—PA 

(l) McNeil Laboratories—PA 

(m) Ortho Diagnostic Systems, Inc.—NJ 

(n) Ortho Pharmaceutical Corp.—NJ 

(o) Pcrmacel—NJ 

(p) Personal Products Co.—NJ 

(q) Pitman-Moore. Inc.—NJ 

(r) Surgikos, Inc.—NJ 

1. Parent corporation and address of 
principal office: K Mart Corporation. 
3100 West Big Beaver Road. Troy, 
Michigan 48084. 

2. Wholly-owned subsidiary which 
will partidpate in the operations and 
state of incorporation: K Mart Apparel 
Corporation, a New York corporation. 

1. Parent corporation and address of 
prindpal office: Levi Strauss & Co., a 
Delaware Corporation, 1155 Battery 
Street. San Prandsco, California 94106. 

2. Wholly-owned subsidiary which 
will partidpate in the operations, and 
state of incorporation: (i) Santone 
Industries, Inc., a Texas Corporation, 
6818 South Zarzamora Street. San 
Antonio, Texas 78224. 

1. Lyall Electric. Incorporated— 
Kendallville. IN. 

2. Wholly-owned subsidiaries/ 
affiliates which will partidpate in the 
operations, and addross of their 
respective prindpal offices: 

(a) Lyall Albion Corp.—Albion, IN 

(b) Hamilton Products, Inc.—Hamilton. 
IN 

(c) Silicones, Ina—South Milford. IN 
(dj Wolf Lake Products, Inc.—Wolf 

Lake. IN 

(e) Indiana Insulated Wire, Inc.— 
Kendallville, IN 

(0 O.E.M. Electric, Inc.—Kendallville. IN 

(g) Automachine, Inc.—Albion. IN 

(h) North Webster Products. Inc.—North 
Webster. IN 


(1) Heaters, Inc.—North Webster, IN 

(j) Pent, Inc.—Wolcoltville, IN 

(k) Cromwell Products, Inc.—Cromwell. 
IN 

(l) Albion Wire. Inc.—Albion, IN 

(m) Ashley Products. Inc.—Ashley. IN 

(n) Washington Products. Inc.— 
Cromwell. IN 

(o) NEI Development Company. Inc.— 
Kendallville. IN 

(p) Webster Wire Products. Inc.—North 
Webster, IN 

(q) RAD, Inc.—^Albion. IN 

(r) Fine Wire. Inc.—South Milford, IN 

(s) PVC Compounders, Inc— 
Kendallville, IN 

(t) X-Unk Wire. Inc.—South Mifford. IN 

(u) El Paso Wire, Inc—El Paso, TX 

(v) El Paso Assemblies, Inc.—El Paso. 
TX 

(w) Auto-Assemblies, Inc—El Paso. TX 

(x) Autojectors, Inc—Albion, IN 

(y) Kendallville Products, Inc— 
Kendallville, IN 

(z) Lyall International. Inc— 
Kendallville, IN 

(aa) Reclaimers, Inc—Kendallville. IN 
(bb) Wire EquipmenL Inc—Albion, IN 
(cc) Wire Tech, Inc.—^Albion, IN 
(dd) Electro de Mexico—SADECV, 
Juarez. Mexico 

(ee) Lucas Products, Inc—Lucas, lA 
(ff) Murray Assemblies. Inc—Murray, 
lA 

(gg) Lamoni Products, Inc—Lamonl, lA 

1. Parent corporation and address of 
principal office: Nuckolls County 
Implement Inc, North Highway 14, P.O. 
Box 463, Superior, N£ 68878. 

2. Wholly-owned subsidiary which 
will participate in the operations, and 
state of incorporation: Byron Implement 
Co., an Ohio corporation, Byron, NE 
68325. 

1. Parent corporation and address of 
principal office: Union Oil Company, 
Blue Run Rd., P.O. Box 309, Maysville, 
KY 41056. 

2, Wholly-owned subsidiary which 
will partidpate in the operations, and 
state of incorporation: l^peline Oil 
Company, an Ohio corporation. 233-A 
Northland Bivd., P.O. ^x 46247, 
CindnnatL OH 45246. 

Agatha L. Margenovkh, 

Secretary, 

(FS Doc PM IWlS-tt: M «B| 

•aUMO coot 
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INTERNATIONAL TRADE 
COMMISSION 

I Investigation No. 701-TA*S2 Preliffilnary)] 

Hard-Smoked Herring RIete From 
Canada; Institution of Preliminary 
Countervailing Duty Investigation and 
Scheduling of Conference 

AQENCV: International Trade 
Commission. 

action: Institution of preliminary 
countervailing duty investigation to 
determine whether there is a reasonable 
indication that an industry in the United 
States is materially injured, or is 
threatened with material injury, or the 
establishment of an industry is 
materially retarded, by reason of 
allegedly subsidized imports from 
Canada of hard-smoked herring Pilets. 
classified under item 111.80 of the Tariff 
Schedules of the United States. 

EFFEcnvf date: November 17,1981. 

FOR FURTHER INFORMATION CONTACT: 
John MacHatton. Supervisory 
Investigator (202-523-0439). 
SUPPLEMENTARY INFORMATION: 

Background 

This investigation is being Instituted 
following receipt of a revised petition on 
November 2,1981, from the McCurdy 
Fish Co.. Lubec. Maine. Originally Hied 
on September 30,1981, McCurdy's 
petition was found by Commerce to 
have insufficient data in support of its 
subsidy allegations, and on October 22. 
1981. the company withdrew its 
complaint to acquire additional 
information. Accordingly the U5. 
International Trade Commission 
terminated its investigation (No. 701- 
TA-81 (Preliminary) pending the 
petitioner's resubmission. Notice of the 
termination of investigation No. 701- 
TA-81 (Preliminary) and the 
cancellation of the public conference 
therefore was published in the Federal 
Register of October 29,1981 (46 FR 
53544). 

Authority 

Section 703(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b) requires the 
Commission to make a determination of 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United is materially 
retarded, by reason of Imports of the 
merchandise which is the subject of the 
investigation by the administering 
authority (Commerce). Such a 
determination must be made within 45 
days after the date on which a petition 
Is tiled under section 702(b). 


Accordingly, the Commission, on 
November 17,1981. instituted 
preliminary countervailing duty 
investigation No. 701-TA-82. This 
investigation will be subject to the 
provisions of part 207 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 207, 44 FR 76457) and 
particularly, subpart B thereof. 

Written Submissions 

Any person may submit a written 
statement of information pertinent to the 
subject matter of this investigation to 
the Commission on or before December 
4.1981. A signed original and nineteen 
copies of such statements must be 
• submitted. 

Any business Information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 
separately and each sheet must be 
dearly marked at the top "Confidential 
Business Data". Confidential submission 
must conform with the requirements of { 
201.6 of the Commission's Rules of 
Practice and Procedure (19 CFR 201.6). 
AH written submissions, except for 
confidential business data. wiU be 
available for public inspection. 

Conference 

The Director of Operations of the 
Commission has scheduled a conference 
In connection with this investigation for 
10:00 a.m., e.s.t., on November 30.1981. 
at the U.S. International Trade 
Commission Building. 701 E Street, NW., 
Washington. D.C. Parties wishing to 
partidpate in the conference should 
contact Mr. John MacHatton (202-523- 
0439) by 5:00 p.m.. e.s.t., November 25, 
1981. It is antidpated that parties 
opposed to such petition will each be 
collectively allocated one hour within 
which to make an oral presentation at 
the conference. Further details 
concerning the conduct of the 
conference will be provided by Mr. 
MacHatton. 

Inspection of the Petition 

The petition filed in this case is 
available for public inspection at the 
Office of the Secretary, U.S. 

International Trade Commission. 

Issued: November t7,1961. 

By order of the Commission. 

Kenneth R. Mason. 

Seenttary. 

inR Do& nM UMS-il; MS ami 

8lLiJP«0 COOC 7(00-02-M 


DEPARTMENT Of LABOR 

Employment and Training 
Administration 

ITA-W-12,526) 

Capa Horn Shake, Inc.; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was 
initiated on March 30.1981 in response 
to a worker petition received on March 
20,1981 which was filed on behalf of 
workers at Cape Horn Shake. Inc.. Sedro 
Wooley, Washington. 

The petitioner has requested that the 
petition be withdrawn. Consequently 
f^urther investigation in this case would 
serve no purpose; and the investigation 
hat been terminated. 

Signed in Washington. D.C this 30lh day of 
October 1961. 

Marvin M« Fooks, 

Director, Office of Trade Adjustment 
Assistance, 

[FR Doc. tl-93SiS PM 11-1S-St. a4S M|| 

MLLMQ COOf 4S10-JS4I 


rrA-W-12,7301 

Centertoo Manufacturing Co.; 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was 
initiated on May 29.1981 in response to 
a petition received on May 29,1981 
which was Hied on behalf of workers at 
Centerton Manufacturing Company. 
Bridgeton. New Jersey. 

The petitioner has requested that the 
petition be withdrawn. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed In Washington, D.C.. this 30th day 
of October 1981. 

Marvin .M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

im Doc. SI-eSSM nw I1-1S-41; MS Sai| 

SlUJNO COOC 4S1O-S0-M 


|TA-W-10,880| 

Compo Industries, Inc.; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was 
initiated on September 15.1980 in 
response to a worker petition received 
on September 10,1980 which was filed 
on behalf of workers at Compo 
Industries, Inc., Waltham. 
Massachusetts. 
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The petitioner has requested that the 
petition be withdrawn* Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed in Washington, O.C this 30th day of 
October 1961. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

pH Doc n-Wm ninl S4S M») 

aiLLINO COOC 


ITA-W-11,6331 

Empire Clothing Co.; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an Investigation was 
initiated on November 10,1980 in 
response to a worker petition received 
on November 3,1980 which was filed by 
the Amalgamated Clothing and Textile 
Workers Union on behalf of workers at 
Empire Clothing Co., Kewanee, Illinois. 

The petitioner has requested that the 
petition be withdrawn. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed in Washington. D.C this 30th day of 
October 1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance, 

pH Doa tt<.33sas riM It-tS-tl; SSS uni 
BILUMO COOC 4510-3041 


lTA-W-11,5701 

Ford Motor Co., Engineering and 
Research Staf^, Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 31,1980 in response 
to a petition received on October 29, 

1980 which was flled by the United 
Automobile, Aerospace and Agricultural 
Implement Workers of America on 
behalf of workers at the Engineering and 
Research Staff, Detroit, Mi^gan, of 
Ford Motor Company. 

An active certification covering the 
petitioning group of workers remains in 
effect (TA-W-8fi96). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been torminatecL 


Signed in Washington. D C this 30th day of 
October 1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustntent 
Assistance, 

(PH Doc. n-SSHi Pikd ll-IS-Oli MS •»( 
aiUiMQ COOC 4i10-304« 


ITA-W-11,679) 

Lebanon Garment C 04 Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 17,1980, in 
response to a worker petition received 
on November 13,1980. which was filed 
on behalf of the workers at Lebanon 
Garment Co., Lebanon, Tennessee. 

An active certification covering the 
petitioning group of workers remains in 
effect (TA-W-6097). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed in Waihington. D.C this 30tb day of 
October 1961. 

Marvin M. Fooks, 

Director, Office of Trade A djustment 
Assistance. 

(PR Doe SISSSSO Pllod MS «n| 

eaxiNG oooc 


(TA-W-11,7561 

Rockwell International; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 24,1980, in 
response to a worker petition received 
on September 5,1980, which was filed 
by the Allied Industrial Workers on 
behalf of workers at the Kenton. Ohio 
plant of Rockwell International. 

An active certiHcatlon covering the 
petitioning group of workers remains in 
effect (TA-W-10,885). Consequently 
further investigation in this case would 
serve no purpose: and the investigation 
has been terminated. 

Signed in Washington. O.C this 30th day of 
October 1981. 

Marvin M. Fooks, 

Director, Office of Trade A dfustment 
Assistance, 

[FR Doc. S1-33WI FDed n-lS4t: 045 ««) 
aiUJNQ COOC 4Slfr^M 


ITA-W-I2,a20] 

Singer Co.; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was 


initiated on July 6,1981 in response to a 
worker petition received on May 25, 

1981 which was filed on behalf of 
workers at the Singer Co., Syossel. New 
York. 

An active certification covering the 
petitioning group of workers remains in 
effect frA-W-7382). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed in Washington. O.C this 3(Mh day of 
October 1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance, 

(FH Doc. S1-S36S9 PM ll-tS-St: a45 can] 

MLUNO COOC 4510-3041 


tTA-W-11,926] 

Universal Fashions, Inc.; Termination 
of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on December 15,1980 in 
response to a worker petition received 
on December 5.1980 which was filed on 
behalf of workers at Universal Fashions, 
Incorporated, Newark, New Jersey. 

No public hearing was requested and 
none was held. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-11,688). Consequently 
further investigation in this case would 
serve no purpose: and the investigation 
has been terminated. 

Signed in Washington. D.C this 30th day of 
October 1981. 

Marvin M. Fookt, 

Director, Office of Trade Adjustment 
Assistance. 

(FH Doc. «]-S3Sai FUod 045 om] 

■lUJNQ COOC 4510-3041 


Investigation Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (*'the Act**) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance. Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 
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with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
0 significant number or proportion of the 
woricers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements %viU be certified as eligible 
to apply for adjustment assistance under 
Title U. Chapter 2. of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 


appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the Hrm 
involved. 

Pursuant to 29 CFR 9ai3, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director. 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than November 30.1981. 

Interested persons are invited to 
submit written comments regarding the 


subject matter of the investigations to 
the Director. Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than November 30.1961. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Emplo>ment and Training 
Administration. U.S. Department of 
Labor. 601 D Street, NW., Washington. 
D.C 20213. 

Signed at Washington. D.C this 30th day of 
October 1961. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance 
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Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1074 (19 (JSC 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
November 9-13,1981. 

In order for an a^rmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) that a significant number or proporation 
of the workers in the workers' firm, or an 
appropriate subdivision thereof, have become 
totally or partially separated. 

(2j that sales or production, or both, of the 
firm or subdivision have decreased 
absolutely, and 

(3) that increases of imports of articles like 
or directly competiUvo with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

Negative Determinations 

In eoch of the following cases the 
investigation revealed that criterion (3) 
has not been met A survey of customers 
indicated that increased imports did not 


contribute importantly to worker 
separations at the firm. 

TA-W-l2.073; johnson Steel 6 Wire Corp.. 
Worcester. MA 

TA-W-11,687; Lord's Case ware. Porter, IN 
TA-W-11.217; jameson Corp.. Saginaw. Ml 
TA-W-10,994; Ingersoll johnson Steel Co., 
New Castle. IN 

TA-W-10.565; Whitaker Cable Corp. 
Brookfield. MO 

TA-W-10,5S4; San-Dcn, Inc,. Corona. NY 
TA-W-11,044; Blue Ridge Shirt Mfg. Co.. 
Fayetteville. TN 

TA-W-11,045c Dee Cee Apparel. Ino, 
Hohenwald. TN 

TA-W-11.045; Dixie Mfg. Co. Columbia. TN 
TA-W-11.017; Elkton Apparel Co„ Inc., 
Elkton. KY 

TA-W-11.048; Heavy Duty Mfg, Co.. 
Galnesboro. TN 

TA-W-11.050t Kentucky Pants Co.. Plant 
Glasgow, KY 

TA-W-11,051: Milan Shirt Mfg Ca, MUon. 
TN 

TA-W-11,240; Kentucky Pants Co„ Plant #2. 
Glasgow, KY 

TA-W-11,244; Washington Overall Co„ 
Scottsville. KY 

TA.W-ll.e22 & 11.822A; ESW of Dover, 
Dover, TN. and Mammoth Cave. Cave 
aty, KY 

TA-W-11.815; Linden Apparel Corp.. Plant 
tr\. Linden. TN 

TA-W-11 ill6; Linden Apparel Corp„ Plant 
92, Linden, TN 

TA-W-11.8ia; McEwen Mfg. Co.. McEwen. 
TN 


TA-W-12.2S1; McMinnville Garment Co., 
McMinnville. TN 
TA-W-1Z2S4; Turner Mfg. Co.. 

Coodlettsville. TN 

TA-W-10.609; Union Carbide Corp., Metals 
Div., Marietta. Ohio Plant a Steam Power 
Station, Marietta. OH 

TA-W-11,435: Dover Corp., Rotary Lift Div.. 
Madison. IN 

In Ihe following case the investigation 
revealed that criterion (3) has not been 
met. Increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-10.659; Compo Industries. Inc^ 

Roberts St Plant South St Plant. 
W'althnm. MA 

In each of the following cases (he 
investigation revealed that criterion (3) 
has not been met for the reason(s) 
specified. 

TA-W-12.265; Gates Blouse COm Inc.. 
Brooklyn. NY 

All workers were separated more than 
one year prior to the date of the petition. 

TA-W-10.727; Lasatle Steel Co.. Inc., Griffith. 
IN 

Aggregate U.S. imports of industrial 
chrome plated steel bars are negligible. 

In Ihe following case the investigation 
revealed that sales by manufacturers for 
which tl|e subject Hrm produced under 
contract did not decline. 
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TA-W-10.W2; Deiigners Label* Lodi. NJ 
Afflnnative Determinations 
TA-W-12,033; Gunter Shake. Inc.. Forks. WA 

A certification was issued in response 
to a petition received on December 31, 
1980 covering all workers separated on 
or after December 22,1979* 

TA-W-12,39e; IntomAtlonal Silver Ca, 
Factory C, Meriden. CT 

A certification was issued in response 
to a petition received on March 3,1961 
covering all workers of Factory C 
engaged in employment related to the 
production of stainless steel and silver 
plated flatware separated on or after 
December 13,1980. 

With respect to workers engaged in 
employment related to the pr^uction of 
industrial metal tube products or tools 
and dies at Factory C, the investigation 
revealed that criterion (3) has not been 
met. 

1 hereby certify that the 
aforementioned determinations were 
issued during the peroid November 9-13, 
1981. Copies of these determinations are 
available for inspection in Room 10.332, 
U.S. Department of Labor, 601 D Street. 
NWm Washington. D.C. 20213 duriftg 
normal business hours or will be mailed 
to persons who write to the above 
address. 

Dated; November 16.1981. 

.Marvin M. Fooka. 

Director, Offtceof Trade Adjustment 
Assistance. 

pH Obc nkd 0:45 a«i| 

BILUNQ cooe 4S1S-30-li 


Federal-State Unemployment 
Compensation Program; Extended 
Benefits; New Extended Benefit Period 
in trie State of Idario 

This notice announces the beginning 
of a new Extended Benefit Peri^ in the 
State of Idaho, effective on October 18, 
1381, 

Background 

The Federal-Stale Extended 
Unemployment Compensation Act of 
1970 (28 U.S.C 3304 note] established 
the Extended Benefit Program as a port 
of the Federal-State Unemployment 
Compensation Program. The Extended 
Benefit Program takes effect during 
periods of high unemployment in a 
State, to fiumish up to 13 weeks of 
extended unemployment benefits to 
eligible individuals who have exhausted 
their rights to regular benefits under 
permanent State and Federal 
unemp)o>mient compensation laws. The 
Act is implemented by State 


unemployment compensation laws and 
by Part 615 of Title 20 of the Code of 
Federal Regulations (20 CFR Part 615). 

In accordance with section 203(d) of 
the Act, the Idaho unemployment 
compensation law provides that there is 
a State •‘on*’ indicator in the State for a 
week if the head of the State 
employment security agency determines 
that, for the period consisting of that 
week and the immediately preceding 12 
weeks, the rate of insured employment 
under the State unemployment 
compensation law equalled or exceeded 
the State trigger rate. The Extended 
Benefit Period actually begins with the 
third week following the week for which 
there is an **on"* indicator. A benefit 
period will be in effect for a minimum of 
13 consecutive weeks, and will end the 
third week after there is an “OB'* 
indicator. 

Determination of *^on*^ Indicator 

The head of the employment security 
agency of the State of Idaho has 
determined that the rate of insured 
unemployment in the State, for the 
period consisting of the week ending on 
October 3.1961, and the immediately 
preceding 12 weeks, rose to a point that 
equals or exceeds the State trigger rate, 
so that for that week there was an **on'* 
indicator in that State. 

Therefore, a new Extended Benefit 
Period commenced in that State with the 
week beginning on October 18,1981. 

Informatioa for Claimants 

The duration of extended Benefits 
payable in the oew Extended Benefit 
Period, and ther terms and conditions on 
which they are payable, are governed by 
the Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended BeneHts to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins, and 
who has exhausted all rights under the 
State unemployment compensation law 
to regular benefits before the beginning 
of the new Extended Benefit Period (20 
CFR 615.13(d)(1)). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
BeneBt Period, including exhaustion by 
reason of the expiration of the 
indivtduars benefit year (20 CFR 
615.13(d)(2)). 

Persons who believe they may be 
entitled to Extended Benefits in the 
State of Idaho, or who %vish to Inquire 


about their rights under the Extended 
Benefit Program, should contact the 
nearest State Employment Office of the 
Idaho Department of Employment in 
their locality. 

Signed at Washington, D.C. on November 
e, 1061. 

Albert AngrisanL 

Assistant Secretary of Labor for Employ nwnt 
and Training. 

|FX Doc. ei-XmS nkS 11-1S^; SiS •m| 

MUJMO COOC 4S10-J<HM 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act*’) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance. Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a] of the Act and 29 CFR 
90.12. 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
wooers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II. Chapter 2. of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 00. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 20 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than November 30.1981. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
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the Director, Office of Trade Adjustraetil 
Assistance, at the address shown below, 
not later than November 30,1981. 

The petitions filed in this case are 
available for inspection at the Office of 


the Director, Office of Trade Adjustment 
As.si8tance, Employment and Training 
Administration. U.k Department of 
l,abor, 601 D Street. N.W^ Washington. 
D.C 20213. 


Signed Bl Washlngtcm. D.C,. this 18th day 
of November 1981. 

Msrvin M. Fooks, 

Dirocior, Office of Trade Adjosimmi 
Assistance. 
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Mine Safety and Health Administration 
I Docket No. M-S1-196-CJ 

Deer Creek Mining C04 Petition for 
Modification of Application of 
Mandatory Safety Standard 

Deer Creek Mining Company, P.O. 

Box 235. Providence, Kentucky 42450 
has filed a petition to modify the 
application of 30 CFR 75.1710 (cabs and 
canopies) to its mine located In Webster 
County. Kentucky. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment. 

2. Petitioner states that the use of cabs 
or canopies would result in a diminution 
of safety for the miners affected because 
the cabs and canopies would severely 
impair visibility and encumber head 
clearance. This would force the 
equipment operator to lean out from the 
machine during operation, exposing him 
nr her to additional safety hazards. 

3. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested In this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances. Mine safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
rcfceivcd in that office on or before 
Dec(»mber 21,1961. Copies of the 


petition are available for inspection at 
that address. 

DbUkI: November 12,19B1. 

Patrida W. Silvey, 

Acting Director, Office of Standards, 
Regulations and Variances, 
int Dac. riiMi Mft| 

SaUJNO COOC BtUKZVM 


Office of Pension and Welfare Benefit 
Programs 

(Application No. 0-24731 

Proposed Exemption for Certain 
Transactions Involving Allan Dee 
Corp., Defined Benefit Pension Plan 

agency: Office of Pension and Welfare 
Denefil Programs, Labor. 

AcnOH: Notice of proposed exemption. 

suumahy: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 and the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would exempt the 
contribution of a land contract by the 
Allan Dee Corporation (the Employer) to 
the Allan Dee Corporation Defined 
Benefit Pension Plan (the Plan), West 
Bloomfield, Mich. The proposed 
exemption, if granted, would affect the 
Plan participant Dr. Paul L Fraiberg (Dr. 
Fraiberg). the Employer, and other 
persons participating in the transaction. 
DATE: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
20.1961. 

ADDRESS: All written comments and 
requests for a hearing (at least three 


copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4528, U.S. Department of L^bor. 200 
Constitution Avenue, NW„ Washington. 
D.C 20216, Attention: Application No. 
D-2473. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor. Room N-4677,200 
Constitution Avenue. NW.. Washington, 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 
Alan H. Levitas of the DepartmenL 
telephone (202) 523-6884. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) and 40e{b) (1) and (2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application filed by legal Counsel for 
the ^an. pursuant to section 406(a) of 
the Act and section 497S(c)(2) of the 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28.1975). 
Effective Decenlber 31,1976, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
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proposed exemption which ore 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Employer adopted the Plan on 
December 19.1979. The Plan was 
submitted to the Internal Revenue 
Service and a favorable determination 
letter was issued on October 29.1980. 
The Plan trustee is Detroit Bank and 
Trust Company (the Trustee). The only 
Plan participant is Dr. Fraiberg. Fifty 
percent of the stock of the Employer is 
owned by a corporation whidi is owned 
by Dr. Fraiberg and his wife. The 
remaining stock of the Employer is 
owned by trusts established for Dr. 
Freiberg's children 

2. The Plan is a defined benefit 
pension plan and provides participants 
with an annual pension at age 65 of 
100% of such participant's average 
compensation not to exceed SlOO.000. 
Midwest Pension Actuaries. Inc. of 
Farmington Hills, Michigan, the Plan's 
actuary, has projected that the normal 
(U)st required to fund the Plan for the 
r^ilendar year 1980 Is approximately 
S553,141. The Employer has insufficient 
cash with which to make the Ofxessary 
contribution. The Employer proposes to 
(xintiibute to the Plan $105,000 in cash 
and a land contract dated March 31, 

1980, entered into between the Employer 
and Standard Vienna Associates 
(Standard), an independent third party. 

3. The land contract provides for the 
sale by the Employcnr of a parcel of 
improved real property to Standard for 
$1.3 million. The land contract provides 
for a downpayment of $250,000. a 
payment of $50,000 on or before March 
31,1981 (payment was received on April 
1,1981) with the entire principal of said 
contract to be paid by March 31.1983; 
provided that Standard has the option to 
extend the land contract up to an 
additional three years by serving written 
notice to the Employer and by payment 
of an annual extension fee of $37,500 for 
each additional year. Interest of 11^ per 
annum on the unpaid balance is due 
monthly. Standa^ has agreed, among 
other things, to pay all taxes, to keep the 
premises insured against loss and 
damage and to maintain the property In 
good condition. 

4. The underlying security for the Land 
contract, an apartment complex, was 
appraised on January 23.1981 by 
Edward ). McDonnell of Edward |. 
McDonnell Appraisal Company, an 
M.A.I. appraiser, as having a value of 
$1.6 million. When the land contract is 
contributed to the Plan, title to said 
property will be recorded in the Plants 
name pending payment of the amount 
due under the land contract. 


5. The fair market value of the land 
contract, in the opinion of the Trustee, is 
approximately $750,000. In addition. Mr. 
Sidney Goldman of Victor Management 
Investment Counselors on April 8.1981 
placed a value of $700,000 on the land 
contract based upon a discount factor of 
so percent. 

B. The Employer has agreed to value 
its income tax deduction for 
contribution of the land contract in 
accordance with section 404 of the Code 
at the lesser of the fair market value of 
the contract or its cost basis. In no event 
will the Employer claim an income tax 
deduction in excess of the permissible 
limit under section 404 of the Code, nor 
will the Employer claim a loss on its 
federal income tax return with respect 
to the contribution of the land contract 

7. The Employer will reimburse the 
Plan for on amount equal to the 
difference in value if the land contract Is 
disposed of by the Plan for a price less 
than fair market value, determined as of 
the date of contribution, or in the event 
of default by Standard. 

8. Dr. Fraiberg. the sole participant in 
the Plan has approved of the proposed 
transaction. The Trustee has reviewed 
the proposed transaction and concluded 
that the terms of the land contract in 
view of current economic conditions are 
fair and reasonable. Also, the cash flow 
from the monthly interest payments on 
the land contract will allow the Trustee 
to diversify the Plan's portfolio. The 
Trustee wrill have the authority and 
responsibility for reviewing the ^ 
advisability of retention or sale of the 
land contract 

9. In summary, the applicant 
represents that the proposed transaction 
meets the criteria for an exemption 
under section 408(a) of the Act because 

(1) the contribution would be a one-time 
transaction: (2) the fair market value of 
the contract has been determined by an 
independent appraisal: (3) the land 
contract is secured by property having 
an appraised value of ^.6 million: (4) 
the ^ployer agrees to make up any 
loss suffered by the Plan on disposition 
of the land contract: and (5) Dr. Fraiberg 
who Is the sole participant in the Plan 
and therefore the only participant 
affected by the transaction, has 
approved the transaction and desires 
that the transaction be consummated. 

Notice to Interested Persons 

Since Dr. Fraiberg is the only 
participant in the Plan, it has l^en 
determined that there Is no need to 
distribute the notice of pendency to 
interested persons. 


General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 497S(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualincd 
person f^m certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general Hdudary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 406(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interest-s of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
griinted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public Inspection with the application 
for exemption at the address set forth 
above. 
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Propo94Ml Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4075(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28.1975). If the 
exemption is granted the restrictions of 
section 400(a) and 408 (bKl) and (b)(2) 
of the Act and the sanctions resulting 
from (he application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code shall not 
apply to the contribution of the land 
contract by the Employer of the Plan 
provided (he contribution is valued at no 
more than its fair market value on the 
date of the transaction. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all muteriai terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C. this 13(h day 
of November 1981. 

Ian D. Laooff. 

Adminiitmtor, PoitMioa and Welfare Benefit 
Programs, iMbor^Manogeawnt Seryices 
AdministraUan, US Department of Labor. 
int Ooc ruad ms jmk| 
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(Application No. 0-1570) 

Proposed Exemption for Certain 
Transactions Involving Alliance Capital 
Management Corporation 

agency: Department of Labor, Pa WBP. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
certain taxes imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would permit the 
Pershing Division of Donaldson, Lufkin 
a Jenrette Securities Corporation (DL) 
Securities) to clear and settle securities 
brokerage transactions that are initiated 
on behalf of employee benefit plans and 
directed to independent broker-dealers 
by Alliance Capital Management 
Corporation (Alliance), an afftlile of DL) 
Securities, acting as investment manager 
for the plans, provided that the 


conditions set forth in the exemption are 
met. The proposed exemption, if 
granted, would affect fiduciaries 
participants, and beneficiaries of those 
plans. 

DATES: Written comments and requests 
for a hearing on the matter must be 
received by the Department on or before 
January 4,1982. 

ADDRESSES: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue. N.W.. Washington, 
D.C. 20218. Attention: Application No. 
D-1370. The application for exemption, 
together with all comments and requests 
for a hearing on the matter, will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare BeneHt Programs. U.S. 
Department of Labor. Room N-4e77, 200 
Constitution Avenue. N.W., Washington, 
D.C 

FOR FURTHER INFORMATION CONTACT. 
Doris F. Jacobs. Esq.. Plan Benefits 
Security Diviston. Office of the Solicitor. 
U.S. Department of Labor. Washington. 
D.C 20218. telephone (202) 523-6844. 

This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406 of the Act and from the 
taxes imposed by section 4975 (a) and 
(b) of the Code by reason of section 
4975(c)(1) of the Code. The proposed 
exemption was requested in an 
application filed by Alliance pursuant to 
section 406(a) of the Act and section 
4975(c)(2j of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28.1975). Effective December 3L 
1978. section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

1. Alliance, an investment adviser 
registered under (he investment 
Advisers Act of 1940. seeks an 
exemption In connection with the 


direction of brokerage for employee 
pension benefits plans, for which 
Alliance acts as an investment manager 
and fiduciary (within the meaning of 
section 3(21) of the Act), to broker- 
dealers for which the Pershing Di\ision 
(Pershing) of DLJ Securities, a broker- 
dealer registered under the Securities 
Exchange Act of 1934 (the Exchange 
Act), acts as correspondent. 

2. Alliance and DL) Securities are 
wholly-owned subsidiaries of 
Donaldson, Lufkin A Jenrette, Inc., a 
diversified supplier of financial services. 
Alliance provides both discretionary 
and nondiscretionary investment 
advisory services to, among others, 
employee pension benefit plans. 

Pershing Is engaged almost entirely in 
providing execution, clearance, 
settlement and other transactional 
services to over 100 correspondent 
securities firms located throughout the 
country. None of the correspondents for 
which Pershing performs those services 
is an affiliate of DLJ Securities. 

3. Alliance directs brokerage to 
various broker-dealers in consideration 
of research services provided to 
Alliance by those firms. Some of the 
firms (Pershing Correspondents) have 
entered into correspondent relationships 
with Pershing on an omnibus account 
basis under which Pershing performs 
execution, clearance and settlement 
functions for those firms. Under (hose 
arrangements, a Pershing Correspondent 
is free to effect all or any portion of such 
functions either Itself or through an 
entity other than Pershing. In the usual 
case, however, a Pershing 
Correspondent submits substantially all 
of its transactions to Pershing for the 
performance of one or more of those 
functions. Alliance's selection of a 
broker-dealer (1) from whom it obtains 
research services in connection with its 
performance of investment management 
functions for employee benefit plans, or 
(2) whom It selects to effect transactions 
on behalf of such plans for which it acts 
as investment manager. Is made in 
either case ivithout reference to whether 
the broker-dealer is a Pershing 
Correspondent 

4. The submission of transactions by 
Alliance to Pershing Correspondents, 
which arc then executed by the 
Correspondont and then in some 
instances cleared and/or settled through 
Pershing, will in those instances result in 
commissions charged on the transaction 
being paid in port to the Pershing 
Correspondent and in part, through the 
Pershing Correspondent, to Pershing. 
Alliance represents that the receipt of 
compensation by Pershing from Pershing 
Correspondents is not the result of any 
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arrangement or agreement between 
Alliance and the Pershing 
Correspondent, but, rather, results from 
the independent selection by the broker- 
dealer of Pershing to provide certain 
services in connection with the 
transaction.' 

5. Alliance does not know whether a 
particular transaction directed to a 
Pershing Correspondent will be cleared 
and/or settled by Pershing. In addition, 
because of the omnibus account 
arrangements Pershing has with its 
correspondents. Pershing is unable to 
identify Alliance*8 customer accounts on 
behalf of which Alliance has directed 
trades to Pershing Correspondents. For 
these reasons, and because the 
commissions retained by Pershing that 
are attributable to a given transaction 
depends, among other things, upon the 
value of transactions submitted to 
Pershing by the correspondent in 
question. Alliance is unable to 
determine precisely the extent to which 
the compensation Pershing receives is 
ottributable to trades directed to 
Pershing Correspondents on behjilf of an 
Alliance customers account 

6. The direction of plan brokerage to 
Pershing Correspondents results in a 
sporadic, indirect use of Pershing for a 
small percentage of the transaction 
completion services employed in 
administering the plans. Supplying a 
quarterly report, as is required by 
Prohibited Transaction ^emption 79-1 
(PTE 79-1)*, for a period during which 


' Punuflot to MCliofl IlfiKl) ot t he E xchange Act 
ind Rule 11a2-2ni Ihefeunder (17 CFR 240.t1a2- 
2(7)1* * member of a oatluoa) lecarHiei exebanse 
may dear and ictile (but not execute) tnuaaactioDi 
OQ Ita axdunso for an acoouni with reipact to 
which It or an astodated person exrrdtea 
investment diacretlan. In the caae of brokerage 
transactiema dtiected to l^iriliing Correepoodenta by 
AlUaiice in Ua capacity aa imreatmanl manager. 
Pershing would therefore be permitted by those 
provisions In perform clearing and lettleinenl 
functkxia in connection with the transactions, but 
not to execute the hmnsocHona. 

’PTE 78-1. publUhod at 44 FR SOfiS nanitaiy 30. 
187B). allowa persons who Bcr\'e as fiduciaries for 
employee benant plaits lo effect securities 
transactlohs for those plans upon coaiptying urith a 
number of spacific requlrementa. contained in Uia 
exemption, which arc designed lo protect the 
interests of plan partidpants and bettefldariaa. The 
cxempUoo is available to Ududaries except 
gcneralty, when a person It a fiduciary urtih respect 
to a plan by reason of being a plan trustee or plan 
administrator, or is an employer of employees 
covered by the pUo. lo order to engage In brokeraga 
tiansactiocis on behalf at the plana, the bmkar- 
dealer who Is a fldudary must receive written . 
authorisation expressly permitting such activities 
fraos a plan fldudary who Is independent of the 
broker-dealer. The written aolhodxathsn cannot be 
effective for more than one year unless the 
independent fldiiciary approves lU oontiouanca in 
writing at least annually. 

The excmpiion plaoes on the fiduciary a duty to 
provide any information which it reasonably 
briiovea to be necessary, and which fe reasonably 


little or no compensation is received by 
Pershing would, in the opinion of 
Alliance, be unduly burdensome and 
costly when compared to the 
Informative value of the report 

Notice to Interested Persons 

Notice will be given by Alliance to a 
nduciary. independent of Alliance, with 
respect to each plan for which Alliance 
acts as a fiduciary as of the date of 
publication of this notice In the Federal 
Register, on or before December 7,1981. 
Su^ notice shall include a copy of the 
notice of pendency of the exemption as 
proposed in the F^eral Register and 
shall inform the independent fiduciaries 
of their right to comment and to request 
a hearing within the time period set 
forth in the notice of proposed 
exemption. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualined 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fldudary responsibility 
provisions of section 4(M of the Act, 
which, among other things, require a 
nduciary to discharge his duties 
respecting the plan solely in the interest 
of the partidpants and benefidaries of 


avaibblu, to vnablt the indc|wndenl plan Odudafy 
to delvrmijM virbethar to granl or renew an 
authorization (o provida both adviaory and 
brokerage aenricea. Moreover , the tndependent 
fkhiciary haa the right to requeaU and the broker baa 
the obU^tioQ lo supply, any additional infonnatioa 
reaaonably. necessary and available lo make this 
delermlnation. 

The exempUon alao requirea a peraon eHecting or 
executing sccuiitlea tnmaactians on behalf of a plan 
to disdoae periodically certain additional 
loforraaHon lo ih« authorizing plan fiduciary. 
Specifically, the broker must supply the fiduciery 
with a report not lesa frequently than every three 
months disdoting the lotM of all transactiM*ralatcd 
charges the broker hat retained eiKl the portion tl 
has paid to other persons for exeoitton or other 
sanrioea. The rvp^ oust also oontain a staCammt 
that makes clear that brokerage oommlasioas in the 
United Stales are not fixed by eny stock exchange 
or by any other aulhorlty and are aubject lo 
negotiation, to additioa the independent plan 
fiduciary must be fuxnlahed with itiformatloo 
concerning transaction-related commission rates 
which the broker anllci'pales ataeaaing in the 
coming three months for transactions of the type 
nomially entered into by the plan. 

The Department has taken the view that 
cstlmatea amy be used. In appropriate cases, In 
coropiiliig the tafonmatlon requinMl by these reports. 
See note 15 to PTETS-l (44 FR at 5066); see also, 
letter from Alan D. Lebowila. Aailstant 
Administrotor for Fiduciary Standards, to Anthony 
C |. Nuland )uly 21. loaoi 


the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor docs it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) Before an exemption may be 
granted under section 406(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption Is administratively feasible, 
in the interests of the plans involved and 
of their partidpants and beneficiaries, 
and protective of the rights of the 
partidpants and beneficiaries of such 
plans: and 

(3) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and the Code, 
indudlng statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Requests for 
Hearing 

All interested persons are invited to 
submit written comments or requests for 
hearing on the pending exemption lo the 
address above, within the time period 
set forth above. All such comments and 
requests will be made a part of the 
record. Comments and requests should 
state the reasons for the writer's interest 
in the pending exemption. They will be 
available for public insfiection with the 
application for exemption at the address 
set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the exemption set 
forth below under the authority of 
section 406(a) of the Act and section 
4975(c)(2) of the Code and in accordance 
with the procedures set forth in ERISA 
Procedure 75-1 (40 FR 18471. April 28. 
1975). If the exemption is granted, 
effective on or after the date of 
publication of the final exemption in the 
Federal Register, the restrictions of 
section 406 of the Act and the taxes 
imposed by section 4975(a) and (b) of 
the Code, by reason of section 4975(c)(1) 
of the Code. shalJ not apply to the 
direction of securities transactions, 
initiated by Alliance Capital 
Management Corporation (Alliance), an 
affiliate of Donaldson, Lufkin and 
jenrette, Inc. (DL)). on behalf of an 
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employee benefit plan in Alliance's 
capacity as a fiduciary for such plan, to 
a securities broker or dealer (Pershing 
Correspondent) who is not an affiliate of 
DL) and who has a correspondent 
relationship with the Pershing Division 
(Pershing) of Donaldson Lufkin & 
jenrette ^curities Corporation on an 
omnibus account basis, and where such 
securities transactions are cleared and/ 
or settled by Pershing, provided that the 
conditions set forth telow are met: 

(a) There is no arrangement or 
understanding between Alliance and the 
Pershing Correspondent that part or all 
of such clearing and settlement 
functions will 1^ directed to Pershing: 

(b) Neither Alliance nor any affiliate 
of Alliance is a trustee or administrator 
of the plan or an employer of any 
employee covered by the plan; 

(c) The direction of brokerage to the 
Pershing Correspondent is made by 
Alliance pursuant to a written 
authorization executed by a fiduciary of 
the plan who is independent of Alliance: 

(d) Such written authorization is 
terminable by the plan, without penalty 
to the plan, on not more than 60 days' 
notice, and shall continue in effect for 
more than one year only if such 
continuance is authorized in writing, at 
least annually, by a plan fiduciary who 
is independent of Alliance: 

(e) No such authorization is made or 
renewed unless Alliance furnishes the 
authorizing plan fiduciary with any 
reasonably available information that 
Alliance reasonably believes to be 
necessary to determine whether such 
authorization should be made or 
renewed and any other reasonably 
available information regarding the 
matter that the authorizing fiduciary 
may reasonably request: 

(f) Alliance shall furnish the 
authorizing fiduciary with a report 
containing the information described in 
this paragraph (f), not less fi^quenUy 
than at the times specified in paragraph 

(g) of this exemption. Such report shall 
disclose: 

(i) The total of all transaction-related 
charges incurred by the plan during the 
period covered by the report in 
connection with transactions to which 
this exemption applies; 

(ii) The amount of the transaction- 
related charges retained by Pershing 
and the amount of such charges paid to 
other persons for execution or other 
services: and 

(iii) Rates for transaction-related 
charges anticipated to be charged in the 
coming three months for transactions of 
the type normally entered into by the 
plan: 

(g) The report required by paragraph 
(f) of this exemption shall cover the 


periods described in, and shall be 
furnished at the times specified in, this 
paragraph (g); 

Except as provided in paragraph 
(g)(4), such report shall be furnished: 

(1) Not later than 45 days following 
the end of any consecutive three (3) 
month period during which 25% or more 
of the total dollar amount of brokerage 
incurred by the plan in connection with 
transactions Initiated by Alliance is 
directed to Pershing Correspondents: 

(2) Not later than 45 days following 
the end of any consecutive six (6) month 
period in which 20% or more of the total 
dollar amount of brokerage incurred by 
the plan in connection with transactions 
initiated by Alliance is directed to 
Pershing Correspondents: and 

(3) Within 45 days following the end 
of each calendar year, notwithstanding 
the foregoing. 

(4) No report otherwise required to be 
furnished pursuant to paragraph (g)(1), 
(81(2) or (g)(3) of this section shall be 
required to be furnished for any period 
during which Pershing receives no 
compensation in connection %vith 
transactions to which this exemption 
applies: and 

(h) The report described In paragraph 
(f) of this exemption contains a 
statement to the effect that brokerage 
commissions in the United States are 
not fixed by any stock exchange or other 
authority and are subject to negotiation. 

For purposes of this exemption, the 
term **affiliate*' of another person shall 
include: 

(a) Any person directly or indirectly, 
through one or more Intermediaries, 
controlling, controlled by. or under 
common control with such other person; 

(b) Any officer, director, partner, or 
employee of such other person: and 

(c) Any partnership of which such 
other person is a partner. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C. this 12th day 
of November 1981. 

Ian D. Lanoff. 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, 1/.S. Department of Labor, 

(Fit Due st« 3 S 40 o ro«d n-t»-n; ais «m| 

SatUNO COOC 


(AppHcaUon No. D-2768] 

Proposed Exemption for Certain 
Transactions Involving the Central 
Fidelity Banks, Inc. Retirement Plan, 
Lynchburg, Va. 

AGENCY: Pension and Welfare Benefit 
Programs, Labor. 

action: Notice of proposed exemption. 

SUMMAAy: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed sale of a parcel of 
real property and improvements (the 
Property) by the Central Fidelity Banks, 
Inc. Retirement Plan (the Plan) to the 
Central Fidelity Bank. NA. of 
Lynchburg, Virginia (the Employer). The 
proposed exemption, if granted, would 
affect the Employer, the Plan, the 
participants and beneficiaries of the 
Plan and other persons participating in 
the transaction. 

OATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
28,1981. 

ADDRESS: All %vritten comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room O 
4528, U.S. Department of l^bor, 200 
Constitution Avenue, N.W., Washington. 
D.C. 20210. Attention: Application No. 
D-2768. The application for exemption 
and the comments received will t^ 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N--I677, 200 
Constitution Avenue, N.W„ Washington. 
D.C 20218. 

FOR FURTHER INFORMATION CONTACT: 
Louis Campagna of the Department, 
telphone (202) 523-8883. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a), 406(b)(1) and 406(b)(2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 

The proposed exemption was requested 
in an application filed by the Employer, 
pursuant to section 40e(a) of the Act and 
section 4975(c)(2) of the Code, and in 
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accordance with procedures set forth in 
ERISA Procedure 751140 FR 18471, April 
28,1975). Effective December 31,1978, 
section 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713, October 17,1978) 
transfeired the authority of the 
Searelary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summaiy* of Facts and Representations 

The application contains 
representations with regard 1o the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on Hie 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a defined benefit 
pension plan with approximately 2.955 
participants and total assets, as of 
January 1.1960, of {11.578,220. The 
Employer is the trustee of the Plan. 

2. On December 30.1988, the 
Fjnploycr sold to the Plan the Property 
for a sum of $325,000. The Property 
consisted of land, a bank building and 
other improvements located in 
Blackstone, Virginia. Simultaneously 
with the sale, the Plan entered into a 
lease (the Lease) with the Employer for 
a ten year term expiring on D^ember 
31,1978. The Lease provided that rent 
would be $10,500 for 1969, $21,000 for 
1970 and S31.500 for each year from 1971 
through 1978. In addition, the Employer 
was to pay all utilities, taxes 
assessments and costs of repair and 
insurance. Upon expiration of the Lease 
the Employer continued to occupy the 
IVoperty (the Holdover) and pay rent to 
the Plan. The Employer represents that 
under Virginia law, the Holdover 
continued the terms of the Lease on a 
year to year term. Subsequent to the 
Holdover, the Employer and the Plan 
entered into a renewal (the Renewal] of 
the Lease effective through December 
31,1981. 

3. The applicant concedes that the 
Holdover did not constitute a proper 
renewal within the meaning of section 
414(c)(2) of the Act and therefore was a 
prohibited transaction for which 
transitional relief under section 414(c)(2) 
of the Act is not available. An 
exemption for the Holdover is not 
requested. Accordingly, the Employer 
represents that it wifi pay all excise 
taxes which are applicate under section 
4975(a) of the Code by reason of the 
Holdover within 90 days of the 
publication in the Federal Register of a 
tmal notice of the granting of the 
exemption proposed herein. However, 
the applicant has applied to the 
Department for an exemption for the 


Renewal. This application is presently 
under consideration by the Department. 

4. Because transitional relief under 
section 414(c)(2) of the Act is not 
available for the Renewal and the 
Renewal expires on December 31.1981, 
the applicant requests an exemption for 
the sale of the Property by the Plan to 
the Employer for the higher of $525,000 
or the fair market value of the Property 
on the date of the sale. The price of 
$525,000 was determined as the fair 
market value of the Property as of 
October 23,1980, by Frank D. Daniels. 

S.R.A., an independent appraiser from 
Lynchburg, Vir^nia. Robert B. Miller, 
MJV.L, S.R.PJV.. an independent 
appraiser from Richmond. Vir^nia, 
determined the fair market value of the 
Property, as of January 10,1980, to be 
$510,000. The Employer represents that 
there will be no real estate commissions 
charged the Plan in relation to the sale 
of the Property and that the Employer 
will bear all costs and expenses related 
to the sale of the Property. The purchase 
price will be paid in cash on the date of 
the sale. 

5. In summary, the appUcant 
represents that the proposed sale 
satisfies the criteria of section 408(a) of 
the Act because: (1) it will be a one lime 
transaction for cash; (2) the tales price 
for the Property was determined by an 
independent appraiser. (3) no real estate 
commissions will be chai:^ the Plan: 
(4) with respect to the Holdover the 
Employer will fully comply with the 
excise tax provisions of section 497S(a] 
of the Code; and (5) the Plan will realize 
a substantial profit 

Notice to Interested Persons 

Notification %vill include a copy of the 
notice of pendency of the proposed 
exemption and a slalement informing 
interested persons of their right to 
comment or request a hearing. 
Notification will be made by mail or 
personal delivery within five days of 
this publication of the notice of 
pendency in the Federal Register. 

General loformattoo 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general Hduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his duties 


respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and In a prudent fashion in 
accordance ivith section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 405(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Deportment must find that the 
exemption is administratively feasible. 

In the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of partidpanls 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(aL 405(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
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lo the sale of the Property by the Plan to- 
the Employer for $S25.000. provided that 
this amoimt is at least the fair market 
value of the Property at the time of the 
sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C. this 131h day 
of November 1961. 

Ian O. Lanoff. 

AdminiBtrotor, Pension and We/fare Bcnefii 
Programs, Labor-Management ^nricee 
Administration, Department of Labor 
(TR Doc tl-33406 P11«d tt-1»-Ot; fr4S m) 

aiujMO cooe osio-as-n 


(Application No. D-28971 

Proposed Exemption for Certain 
Transactions Involving Central States; 
Southeast and Southwest Areas 
Pension Fund 

AGENCY: Office of Pension and Welfare 
Ingrams. Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department-of Lator (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Seemity Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the cash sale by the Central 
Slates, Southeast and Southwest Areas 
Pension Fund (the Plan), Chicago, 111., of 
the Sheraton ^vannah Inn & Country 
Club (Savannah Inn) to the Sheraton 
Corporation (Sheraton), a party in 
interest with respect to the Plan. The 
proposed exemption, if granted, would 
affect participants and beneficiaries of 
the Plan. Equitable Life Assurance 
Society of the United States (Equitable), 
Sheraton, and any other persons 
participating in the transaction. 
date: Written comments must bo 
received by the Department on or before 
December 23,1981. 

ADDRESS: All written comments (at least 
three copies) should be sent to the 
Office of Fiduciary Standards, Pension 
and Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue. NW., Washington, 
D.C 20216, Attention: Application No. 
D-2897. The application for exemption 
and the comments received will be 


available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue. NW., Washington. 
D.C 202ia 

FOR FURTHER INFORMATION CONTACT: 
Alan H. Levitas of the Department, 
telephone (202) 52S-8884. (this is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) of the Act and from the 
sanctions resulting from the applfcation 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code. The propos^ exemption was • 
requested in an application filed by legal 
counsel for Equitable, pursuant to 
section 408(a] of the Act and section 
4975(c)(2) of the Code, and In 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471. 

April 26,1975). Effective December 31. 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is Issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on fUe 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a multiemployer deRned 
benefit pension plan established and 
maintained pursuant to collective 
baigalning agreements between 
employers and certain afRliated unions 
of the International Brotherhood of 
Teamsters. As of December 31.1980, the 
total number of participants in the Plan 
was in excess of 505.000. 

2. Equitable is a mutual life insurance 
company organized under the laws of 
the State of New York and subject to 
super\i8ion and examination by the 
Superintendent of Insurance of the State 
of New York. It is the third largest life 
insurance company in the United States. 

3. Pursuant to an agreement dated 
June 30.1977, Equitable serves as the 
named Tiduciary of the Plan having 
responsibility for, among other things, 
monitoring, appointing and removing 
investment managers and custodians, 
allocating available investment funds 
among different investment managers, 
and developing and implementing 


investment objectives and policies. 
Under the same and a related 
agreement. Equitable also serves as the 
investment manager for those real 
estate-related assets of the Plan which 
generally relate to property located east 
of the Mississippi River, including the 
Savannah Inn, with exclusive 
discretionary authority and 
responsibility to manage and dispose of 
such assets. 

4. During the post year. Equitable, 
acting in its capacity as an investment 
manager for the Plan, has determined 
that it is now appropriate for the Plan to 
sell its 100 percent ownership Interest in 
the Savannah Inn, a 204 room hotel, 
located on Wilmington Island. Georgia, 

Equitable has had substantial 
experience in real estate investments. 

Of the more than $34 billion in total 
assets under Equitable's management at 
year-end 1980, Equitable's general 
account hold approximately $10.6 billion 
in mortgase loans on real property and 
over $1.6 billion in equity investments in 
real property. Additionally, more than 
$1.1 billion in real property investments 
were held in Separate Account No. 8, a 
pooled separate account maintained by 
Equitable. 

5. In November. 1960, Equitable 
contracted for an independent 
professional appraisal to be performed 
with respect to the Savannah Inn. The 
Atlanta real estate consulting firm of 
Couch & Associates performed the 
appraisal and estimated the fair market 
value of the property to be $5,100,000 as 
of December 31.1980. 

6. As a result of Equitable's 
solicitation of offers from various 
potential purchasers, the best offer 
received was an all-cash offer of 
$7,500,000 made by Sheraton. Sheraton 
and its afTiliates own. operate and 
manage an extensive system of hotels in 
the United Stales and Canada and other 
foreign countries. Sheraton, through Its 
subsidiary, Sheraton Inns, Inc., also 
grants selected operators of motor and 
resort hotels licenses to operate as 
Sheraton Inns. In the fall of 1978. a 
Sheraton franchise was obtained for the 
Savannah Inn. The franchise is a 
standard license agreement granted by 
Sheraton Inns, Inc,, a wholly-owned 
subsidiary of Sheraton, under which the 
licensee, for a fee, acquires, among other 
things, the right to use the name 
"Sheraton" and the right to participate 
in Sheraton's reservation serv ice: 
Sheraton does not. however, manage the 
Savannah Inn.* 


* Although the fraiuJilsa raUUonthip batween 
Sheraton Inns, Inc. and the Savannah Inn might be 

ContUoMd 
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7. The sale of the Savannah Inn to 
Sheraton may, however, constitute a 
prohibited transaction as a result of an 
unrelated joint venture relationship 
between Equitable and Sheraton. 
Accordingly, an exemption Is herein 
requested to permit the sale of the 
Savannah Inn to Sheraton. 

8. Sheraton and Equitable are 
currently participants in a joint venture 
formed in fanuary, 1979. which was 
effective as of December 30,1978. As of 
December 30,1978. Equitable, Sheraton 
anf Flagship International Inc. (a 
subsidiary of American Airlines) formed 
a joint venture (called First Hotels) to 
acquire from Flagship International 
leasehold interests in both the Sheraton 
Centre (formerly the Americana) and the 
City Squire Hotels located in New York 
City. Equitable acquired a 50 percent 
interest in the venture (having 
contributed Sl7.000.000 in cash). 
Sheraton acquired a 31 percent interest 
(having contributed SlO.500.000 in cash), 
and Flagship International acquired a 19 
percent interest (having contributed the 
equivalent value of $6,500,000). Also. 
First Hotels has entered into long-term 
operating subleases for both hotels %vith 
Hudson Sheraton Corporation, a 
Wholly-owned subsidiary of Sheraton, 
whereby both hotels are operated and 
managed by Hudson Sheraton 
Corporation. On November 28,1979, 
Equitable and Sheraton purchased their 
proportionate shares of the joint venture 
interest held by Flagship International 
resulting In Equitable obtaining a 61.76 
percent interest and Hudson Sheraton 
obtaining a 38.24 percent interest in the 
joint venture. Ownership in the joint 
venture has not changed since 
November, 1979. 

9. The sale of the Savannah Inn by 
Equitable to Sheraton (or a wholly- 
owned nominee thereof) on behalf of the 
Plan might be deemed to constitute a 
prohibited transaction under section 
406(a] of the Act. Sheraton may be a 
party In interest to the Plan by reason of 
its participation with Equitable, a Plan 
fidudary, in the above described joint 
venture. 

10. Despite the fact that the proposed 
sale may constitute a prohibited 
transaction under the Acl Equitable 
represents there is significant 
justification for an exemption. Equitable 
believes that the proposed sale 
constitutes an excellent opportunity for 
the Plan. The Sheraton offer is for $2.4 


conilckred to nuike SUurraton ■ tenriot pfovider 
and. therefore. ■ party in Intemt with respect to the 
Fund. PTE 77-11 (42 October 4.1977) . 

provides, inter oUa, o gemrrsl exsmptUm from the 
prohibited trsnsecUon pr(n-Uions for irsnsoctions 
between the PUn and service providers with respect 
to the Plan. 


million more than the year-end 1980 
appraised value of the property, and is 
higher than any other offer received in 
response to Equitable's solicitation of 
competitive bids for the property. The 
terms and conditions of the sale were 
negotiated on an arm's-length basis by 
Equitable and Sheraton. In addition. 
Equitable represents that although there 
is the joint venture relationship between 
Equitable and Sheraton described 
al^vo. that relationship has had no 
bearing on. and was not used In any 
way to influence, the terms and 
conditions of the proposed transaction. 

For more than a year Equitable has 
been discussing the sale of the Sheraton 
Savannah Inn with various interested 
persons. The first serious offer was 
received during the summer of 1960 in 
the amount of $6,500,000. Although the 
offer was subsequently raised to 
$6,700,000. the o^er was rejected 
because the Plan was being asked to 
grant a purchase money mortgage and 
Equitable was not satisfied with the 
offerer's ability to manage the facility. 

In the fall of 1960, Equitable opened 
negotiations with Sheraton, which had 
previously expressed an interest in 
purchasing the property. These 
negotiations led to an initial offer from 
Sheraton for $7,000,000. The offer 
included a request for a purchase money 
mortgage for $6,000,000. Although 
Equitable believed the offer was 
reasonable, it decided to approach all 
parties known to have an interest in 
purchasing the property in order to seek 
a more favorable offer. Upon being 
informed by Equitable of its intention to 
solicit additional offers, Sheraton 
modified its offer, making it an all-cash 
offer of $7,000,000. with no request for a 
purchase money mortgage. 

Thereafter, on May 18,1981, Equitable 
sent a letter to ten individuals and 
corporations believed to have a serious 
interest in buying the property. The 
letter indicate that an acceptable offer 
had been received by Equitable, but that 
additional offers would be considered if 
received before June 1,1981. In an effort 
to discourage frivolous offers, the letter 
further stated that only cash offers 
accompanied by a certified check in the 
amount of 10 percent of the offering 
price would be considered. 

As a result of the invitation for 
additional offers, Sheraton revised its 
offer to an all-cash payment of 
$7,500,000 and forwarded certified 
checks for $750,000. The only other offer 
submitted was for $7,200,000. This offer 
was accoihpanied by a certified check 
for $25,000, an amount significantly less 
than the requested 10 percent deposit. 


The applicant states that when 
Sheraton's all cash offer of $7,500,000 is 
viewed in light of Ihe December 31.1980. 
appraised value of $5,100,000. 

Equitable's efforts to secure other 
competitive bids as described above, 
and the other offers received, the 
Sheraton offer not only appears to be an 
appropriate offer given current market 
conditions, but is significantly better 
than any other offer that has been made 
to purchase the property. 

11. In summary, the applicant 
represents that the proposed transaction 
meets the statutory criteria for an 
exemption under section 408(a) of the 
Act because: 

(a) The requested exemption would 
permit Equitable, acting on behalf of tho 
Plan to sell an investment property on 
favorable terms, thereby furthering the 
investment objectives and funding needs 
of the Plan; 

(b) The sale of the Savannah Inn 
represents an excellent opportunity for 
the Plan because of the favorable price 
and all-cash terms of the offer. Not only 
is the Sheraton offer significantly in 
excess of the year-end 1980 appraised 
value of the property, but it also is 
higher than any other offer received in 
response to the efforts made by 
Equitable over the past year to market 
the property; and 

(c) Equitable, in its capacity of Plan 
fiduciary, has determined that the 
proposed transaction is in the best 
interests of the Plan. 

Notice to Interested Persons 

Notice of the pending exemption will 
be sent by certi6ed mall within 3 days of 
publication in the Federal Register to 
each current trustee and to each 
employer association and employee 
organization which Is a signatory to the 
trust agreement. The notice will include 
a copy of the Notice of Pendency as 
published in the Federal Register and a 
statement informing interested persons 
of their right to comment on the pending 
exemption within the time period set 
forth in the Notice of Pendency. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that o transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2] 
of the Code does not relieve a fiduciary 
or other party in interest or disqualiRed 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act. 
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which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion In 
accordance with section 404(a)(l)(B] of 
the Act: nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b] of the 
Act and section 4975(c)(1)(E) and (F) of 
the Code: 

(3) Before an exemption may be 
grunted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments 

All interested persons are invited to 
submit written comments on the pending 
exemption to the address above, within 
the time period set forth above. All 
comments will be made a part of the ^ 
record. Comments should state the 
reasons for the writer's Interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975[c)(2] 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) and (D) of the 
Code shall not apply to the cash sale by 
the Plan of the Savannah Inn to 
Sheraton for $7.5 million, provided that 


this amount is not less than the fair 
market value at the time of sale. 

Hie proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in (he 
application are true and complete, and 
tliat the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. DjG., this 13(h day 
of November, 1061. 

Morton Kievan, 

Deputy Administrator Pension and Welfare 
Benefit Programs, Labor-Management 
Services Admi^^istration, US. Deportment of 
Labor. 

pH Doc tl-XM87 FUtfd 1I>1S-S1; SsIS Mi| 
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I Prohibited Transection Exemption 81-111; 
Exemption Appticetlon No. D-1675J 

Exemption From the Prohibitions for 
Certain Transactions Involving 
Employee Benefit Plans and 205 
Columbia Corporation and Intermodal 
Equipment Associates 

agency: Office of Pension and Welfare 

Benefit Programs, Labor, 

action: Grant of individual exemption. 

summary: This exemption permits 
purchases by SelfEmployed Retirement 
Plans (Keogh Plans) add Individual 
Retirement Accounts (IRA's, 
collectively, the Plans) of partnership 
interests in 205 Columbia Corporation 
(205) and Intermodal Equipment 
Ass^ates (lEA), Seattle, Wash. Both 
205 and Foster and Marshall. Inc. (F and 
M), a party in interest with respect to 
the Plans, are wholly owned by the F 
and M Corporation (Parent). The Parent 
owns one-third of lEA. 

FOR further information CONTACT: 

Mr, Robert N. Sandler of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W^ Washington, 
D.C 20216. (202) 523-8195. (This U not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On July 
24.1981, notice was published in the 
Federal Register (46 FR 38175) of the 
pendency ^fore the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a) of the Employee 
Retirement Income Security Act of 1074 
(the Act) and from the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1954 (the Code) by reason of section 
4975(c)(1) (A) through (D) of the Code. 


for the above-described transaction. The 
notice set forth a summary of fads and 
representations contained in the 
application fur exemption and referred 
interested persons to the application for 
a complete statement of Uic facts and 
representations. Hie application has 
been available for public inspection at 
the Department in Washington, D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. The 
applicant has represented that a copy of 
the notice was distributed to interested 
persons in accordance with the 
requirements set out in the proposed 
exemption. Seven public comments 
were received by the Department, six of 
which supported and one opposed the 
granting of (he proposed exemption. The 
objecting commentator stated that the 
proposed purchases of partnership 
interests would be inappropriate for 
employee benefit plans due to: (1) Their 
tax-sheltering orientation: (2) the 
majority of risk In the partnerships being 
assumed by the Keogh Plans and IRA's; 
and (3) the lack of a secondary market 
for the partnership interests. Hie 
applicant has responded to these three 
objections as follows: (1) (he tax- 
sheltering aspects of most of the 
partnerships are nominal and incidental: 
(2) the liability of the Keogh Plans and 
IRA's as limited partners is limited to 
their investment: and (3) while it is true 
that there is currently no secondary 
market for the partnership interests, this 
factor, in and of itself, should not 
prechide a Keogh Plan or IRA from 
investing In a partnership. Furthermore, 
the applicant stresses that Plan 
fiduciaries who are independent of the 
Parent. F and M. 205 and lEA, make all 
investment decisions regarding a Plan's 
purchase of partnership Interests, so 
that the appropriateness of such an 
investment is determined by on 
independent party. The Department has 
reviewed the above-described 
objections and the applicant's response 
to those objections, and ha.s determined 
that the exemption should be granted as 
proposed. The Department believes that 
there are adequate protections for the 
Keogh Plans and IRA's in that the 
appropriateness of each investment in a 
partnership will be determined by an 
independent fiduciary. The notice of 
pendency was issued and the exemption 
is being granted solely by the 
Department because, effective 
December 31.1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713. October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 
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General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Apt and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her 
respecting the plan solely in the interest 
of the participants and t^neficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive beiTeht of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b) of the Act and section 4975(c)(1) 
(E) and ^) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 40B(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471. 
April 28.1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of the Plans 
and of their participants and 
beneficiaries: and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly, the restrictions of 
section 406(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (D) of the 


Code, shall not apply to the purchase by 
the Plans of securities issued by 
partnerships or other entities affiliated 
with 205 or interests in marine dry cargo 
container programs from lEA or other 
entities affiliated with lEA. as described 
in the proposed exemption. 

The availability of this exemption is 
subject to the express condition that the 
materia) facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C. this 17th day 
of November. 1981. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvicee 
AdministraUon, U,S, Department of Labor, 

{FR Ooc SI-SMOS ruad RM am] 
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lAppflcation Na D-2556] 

Proposed Exemption for Certain 
Transactions Involving the Custom 
Machine, Inc. Profit Sharing Trust 
Located in Woburn, Massachusetts 

agency: Department of Labor, P&WBP. 
actiom: Notice of proposed exemption. 

summary: This dqcument contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed temporary 
exemption would exempt the proposed 
loans (the Loans) of money for a period 
of five years by the Custom Machine, 
Inc. Profit Sharing Trust (the Plan) to 
Custom Machine. Inc. (the Employer), 
the sponsor of the Plan. The proposed 
exemption, if granted, would affect the 
Plan, the Employer and other persons 
participating In the proposed 
transactions. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
30.1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare BeneRt Programs. Room C- 
4526, U.S. Department of Labor. 200 
Constitution Avenue. NW„ Washington, 
D.C. 20216, Attention: Application No. 
D-2556. The application for exemption 
and the comments received will 
available for public inspection in the 


Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor. Room N-4677, 200 
Constitution Avenue, NW., Washington. 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT. 
Richard Small of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restriction of section 
40e(a). 400(b)(1) and 406(b)(2) of the Act 
and from the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code, The propos^ 
exemption was requested in an 
application filed by the Employer, 
pursuant to section 408(a) of the Act and 
section 4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28.1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713. October 17. 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Faerts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested person 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a profit sharing plan 
which as of April 30,1981 had 16 
participants and assets of 
approximately $65,000. The trustees (the 
Trustees) of the Plan are Cosmo 
Pasciuto (Pasciuto) end Anna Pasciuto. 
Paaciuto is the president and sole owner 
of the Employer. The Employer is a 
machine shop engaged primarily in the 
business of custom machining and 
milling of various metals and plastics. 
The Employer owns and leases a 
number of milling and metal working 
machines (the Machines). 

2. The Employer is requesting an 
exemption to allow the FHan for a period 
of five years to make Loans on a 
recurring basis to the Employer. The 
proceeds of the Loans will be used by 
the Employer to purchase Machines, 
some of which will be used by the 
Employer and some of which will be 
leased to unrelated machine shops. The 
five year Loan period will begin on the 
date the exemption for the proposed 
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transactions is published in the Federal 
Register. The L^ns will be subject to 
the following conditions: 

(a) All Machines and Equipment 
purchased will be new. 

(b) Each Loan will be collateralized by 
a promissory note and a security 
agreement. 

(c) Each Loan will have a first lien on 
the purchased Machine and in addition 
will be collateralized by additional 
Machines owned by the Employer, such 
that at all times ea^ Loan will be 
collateralized in an amount at least 
equal to 200% of the outstanding balance 
of such Loan. 

(d) No Loan will exceed 80% of the 
purchase price of the Machine financed, 
excluding tax and transportation costs. 

(e) The maximum length of any Loan 
will be 48 months. 

(f) The interest rate on the Loans will 
be fixed at a rate of 1% above the 
prevailing prime rate of the Woburn 
Bank and Trust Company located in 
Woburn. Massachusetts. 

(g) At the time of its making, no Loan, 
together with the outstanding balances 
on other Loans will exceed 25% of the 
market value of the assets of the Plan. 

(h) The Employer will adequately 
insure the Machines and all other 
collateral against fire and all other 
relevant hazards with the Plan being the 
named benefidary of such insurance. 

3. Prior to the Plan entering into any 
Loan an independent fiduciary, Mr. Roy 
iienshaw (Henshaw) must certify that 
such Loan will be an appropriate 
investment for the Plan and that the 
terms of such Loan are at least equal to 
those which the Plan could receive in o 
similar transaction with an unrelated 
pufty. Henshaw will also be responsible 
for monitoring the fair market value of 
the collateral used in securing the Loans 
and for enforcing the terms and 
conditions of the Loans on behalf of the 
IMan. Henshaw is a C.P.A. who is 
located in Braintree, Massachusetts and 
is represented by the applicant to have 
experience in business and investment 
matters. 

4. In summary, the applicant 
represents that the proposed 
transactions meet the statutory criteria 
of section 406(a) of the Act as follows: 

(1) The Trustees of the Plan represent 
that the Loans will be in the best 
interests of the Plan: (2) Loans will be 
approved and monitored by an 
independent fiduciary; (3) the Plan will 
receive a high rate of return on their 
investments; (4) the Loans will be 
secured at all times in an amount at 
least equal to 200% of the outstanding 
balance of the Loans; and (5) the 
exemption will be for a five year period. 


Notice to Interested Persons 

Within ten days of its publication in 
the Federal Register, a copy of the notice 
of pendency and a statement advising 
participants and beneficiaries of the 
Plan of their right to comment or request 
a hearing will be posted at the 
Employer's worksite in a place where all 
participants and beneficiaries of the 
Plan wit) see it. Any participant or 
beneficiary of the Plan not at the 
Employer's worksite will bo mailed the 
same information within the ten day 
period. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(l}(B] of 
the Act nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive beneHt of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b](3] of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must Hnd that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 


Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments receiverd will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in tlie 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
40e(aj of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures sot forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(a), 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
for a period of five years to the Loans by 
the Plan to the Employer provided that 
the terms and conditions of such Loans 
are at least equal to those which the 
Plan could receive in a similar 
transaction with an unrelated party. 

The proposed exemption, if granted, 
will be subject to the express condition 
that the material foots and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions to 
be consummated pursuant to the 
exemption. 

Signed at Waahingtuo, D.C.. ihit 13th day 
of November 1001. 

Ian D. Lanoff, 

AdmiiuBtrutor, Pension and Welfare Benefit 
Programs, Labor-Managemont ^rvhes 
Administration US. Department of Labor. 

(FF Doc. t1>J94Mi M 9m\ 

BIIJJNQ cooe 46IO>2f-l< 
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Proposed Exemption for Certain 
Transactions Involving Rrst Federal 
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agcncy: Office of Pension and Welfare 
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action: Notice of proposed exemption. 
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summary: This document contains a 
notice of pendency before the 
Department of Lal^r (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the EmpIo>'cc Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
permit: (1) The past and proposed sale, 
exchange or transfer between First 
Federal Savings and Loan Association 
of Arizona (First Federal). Phoenix. 

Aril., and certain pension plans (the 
Plans] of pools of mortgage loans (Pools) 
or participation interests (participation 
interests) in the Pools which are 
packaged by First Federal and the 
holding of such Pools or Participation 
Interests by the Plans. This exemption 
would apply solely to the First Federal 
and the Plans; and (2) certain past and 
proposed transactions related to the 
servicing and operation of the Pools or 
participation Interests by First Federal. 
The proposed exemption, if granted 
would affect the Plans and their 
participants and benendaries. First 
Federal and other persons involved in 
the above-described transactions. 
EFFECTIVE DATE: ITie exemption, if 
granted, would be effective January 1. 
1975. 

dates: Written comments and requests 
for a hearing must be received by the 
Department on or before December 28. 
1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the OfRce of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room C- 
4528. U.S. Department of Labor. 200 
Constitution Avenue, NW.. Washington. 
D.C 20216. AttenHon: Application No. 
D-2700. The appl/bation for exemption 
and the comments received will be 
available for public inspection In the 
l^iblic Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor. Room N-4677, 200 
Constitution Avenue. NW.. Washington. 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT; 

Mr. Robert Sandler of the Department, 
telephone (202) 523-8195. (this is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice IS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
sections 406(a). 405(b)(1) and (2) and 407 
of the Act and from the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)|l)(A) through (E) of the Code. 

The proposed exemption was requested 
in an application filed by First Federal. 


pursuant to section 40B(a) of the Act and 
section 4975(c)(2) of the Code, and In 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR18471, 
April 28.1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretaiy of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Faerts and Reprasentations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. First Federal is a federally 
chartered savings and loan association 
regulated by the Federal 1 lome Loan 
Bunk Board having its principal offices 
in Phoenix. Arizona. First Federal is 
engaged both In Arizona and nationally 
in the making of single family and multi¬ 
family residential loans and commercial 
loans. From January 1.1975 to December 
11.1980. First Federal assembled the 
Pools, which consisted of single family, 
multi-family or commercial first 
mortgage loans originated or owned by 
First Federal First Federal sells either 
the entire Pool or a Participation Interest 
(typically 90%) to an individual Plan, 
and retains whatever portion of the Pool 
is not purchased by such Plan. First 
Federal has no pre-exIsthTg relationship 
to any Plan investing in a Pool for the 
first time, however. First Federal 
services the Pools and thereby becomes 
a party In Interest to the Plans, so that a 
subsequent sale of Pools or Participation 
Interests to the Plans constitutes a 
prohibited transaction under section 406 
of the Act. The transactions which are 
described in this request are customary 
secondary market transactions regularly 
performed in First Federal's business 
environment These transactions are 
also customary and usual in the savings 
and loan industry. The applicant further 
represents that the transaction do not 
involve a conflict of interest or present a 
situation where advantage could be 
taken of the Plans or of the trustees of 
such Plans because all Plan decisions 
regarding investment in Pools or 
Participation Certificates are made by 
Plan fiduciaries who are independent of 
First Federal The applicant is 
requesting a retroactive and a 
prospective exemption for the 
aforementioned transactions which are 
described below. 


2. The average term of the single 
family and multi-family residential loans 
included in the Pools is 30 years and the 
average term of commercial loans is 25 
years. The average loan to value ratio 
for single family residential loans is 80%. 
but may be as high as 95%. If the loan to 
value ratio is above 90%. private 
mortgage insurance guaranteeing the top 
25% of the loan is required. For multi¬ 
family and commercial loans, the 
average loan to value ratio is 66.55% but 
may Ire as high as 00%. The delinquency 
rate for all loans has been 1.37% In the 
past 12 months. This delinquency rate 
corresponds to that rate experienced by 
First Federal in the management of its 
total mortgage loan portfolios for a 
comparable time period. The 
documentation for these transactions 
provides that the yield to the respective 
Plans would be at the then prevailing 
market interest rale. 

3. The Plans pay no Investment 
management. Investment advisory, sales 
commission or similar fee to First 
Federal with regard to the acquisition or 
sale of a Pool or a Participation interest. 
The applicant represents that the Plans 
pay no more for the Pools or 
Participation Interests than would be 
paid by an unrelated parly in an arm's 
length transaction. 

4. All transactions relating to the 
Pools or Participation interests arc 
controlled by a loan partidpation 
agreement (the Loan Agreement) which 
the applicant represents Is the standard^ 
form of agreement promulgated and 
recommended by the United States 
Savings and Lom League, a national 
trade assodation whose membership 
includes a majority of federal savings 
and loan associations. The Loan 
Agreemenl which is submitted to Plan 
fidudaries for their review prior to a 
Plan's purchase of a Pool or 
Participation InteresL requires First 
Federal to secure the following 
documentation for each individual loan 
in a Pool: (a) an appraisal of the real 
property concerned; (b) a policy of title 
Insurance insuring First F^eral in an 
amount at least equal to the outstanding 
principal balance of the loan: (c) a 
policy of fire and extended coverage 
insurance In an amount at least equal to 
the outstanding prindpal balance of the 
loan, which policy Is payable to First 
Federal to the extent of its interest; and 
(d) a security instrument in the form of a 
deed of trust, realty mortgage or 
contract for the sale of real property 
securing payment of the morgagor’s 
promissory note. 

5. First Federal's duties as servicer 
under the Loan Agreement include the 
following: (a) To collect all payments 
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due under the terms of each promissory 
note as they become due; (b) to deposit 
all funds received on behalf of each 
mortgage loan in a separate general 
ledger account held by First Federal 
who shall maintain detailed records 
showing the respective interests of each 
individual borrower in such account; (c] 
to keep a complete and accurate 
account of and properly apply sums 
collected from each borrower on 
account of each respective mortgage 
loan for principal, interest, taxes, 
assessments and other charges including 
insurance premiums; (d) to make its 
records available for inspection at 
reasonable times for the Plans agents; 

(e) to retain physical possession of the 
promissory note, security instrument 
and applicable insurance policies; (f) 
when oppropriate or upon default in a 
mortgage loan, to determine when to 
accelerate the entire balance due under 
the loan and when to foreclose; and (g) 
to decide whether to buy the security at 
the foreclosure sale or accept a deed in 
lieu thereof, and decide whether to 
improve or sell the underlying property. 

6. First Federal's compensation for 
servicing the Pools or Participation 
Interests is disclosed in and controlled 
by the Loan Agreement. The applicant 
represents that First Federal's servicing 
fee is determined on the same basis as 
ere the fees of investors in Pools other 
than the Plans. Also. First Federal's fee 
is consistent with servicing fees charged 
tluxiughout the secondary market in the 
United States for similar services. 

7. It is understood by the parties to the 
Loan Agreement that the sale of a Pool 
or Participation Interest shall be without 
recourse as required by law; * however, 
the Loan Agreement states that in the 
event of default on a mortgage loan. 

First Federal, at its option, may 
repurchase a Plan's interest in such loan 
for an amount representing a Plan's pro 
rata interest in the outstanding principal 
balance plus accrued interest. 'The Loan 
Agreement further provides that after 
each sale and transfer of a Participation 
Interest the interest owned by a Plan 
and the retained interest owned by First 
Federal shall be ratably concurrent and 
neither shall have any priority over the 
other. Also, First Federal may make 
advances upon any mortgage loan in 
payment of premiums due on any policy 
of life, health or accident insurance 
where such policy by its terms inures to 
the benefit of the mortgagee. 
Furthermore. First Federal may make 
any other advances to the mortgagors 
that It deems in the Plans' interests. 


*12 CFR 5as23 lUlot that **AU lo«fii and 
p«rtlolp«tion bilereit* in loans told by on inaortd 
intitution ihall b« told without raooofM.** 


B. In summary, it Is represented that 
the transactions discussed herein satisfy 
the statutory requirements of section 
408(a) due to the following: (a) The 
exemption relates to transactions 
between the Plans and First Federal (a 
federally regulated institution] which 
are customary secondary market 
transactions regularly performed by the 
First Federal: (b) all Man decisions 
regarding investment In the Pools were 
and will be made by Plan Dduciaries 
who are independent of First Federal: (c) 
the Plans have paid and will pay no 
more for Pools or Participation Interests 
than would be paid by an unrelated 
party in an arm's length transaction: (d) 
First Federal's servicing fee has been 
and will continue to be consistent with 
fees charged in the secondary market for 
similar services and also consistent with 
fees charged other investors in Pools: 
and (e) the warranties and 
representations made by First Federal 
relative to the mortgage loans 
constituting the Pools or Participation 
Interests are standard for such 
secondary market transactions. 

Notice to Interested Persons 

Notice of the proposed exemption will 
be provided to the appropriate 
fiduciaries of Plans that have invested in 
the Pools by certified mail within seven 
(7) days of the date the proposed 
exemption is published in the Federal 
Register. The notice will include a copy 
of the proposed exemption and will 
inform each recipient of his right to 
comment on t)ie proposed exemption. 

General Information 

The attention of interested persons is 
directed to the following: (1) The fact 
that a transaction is the subject of an 
exemption under section 40^a) of the 
Act and section 497S(c)(2) of the Code 
does not relieve a fidudary or other 
party in interest or disqualified person 
from certain other provisions of the Act 
and the Code, induding any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fidudary to discharge his duties 
respecting the plan solely in the interest 
of the partidpants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it effect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
benefldaries; 

(2) The proposed exemption, if 
granted, not extend to transactions 


prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption Is administratively feasible. 

In the interests of the plan and of its 
partidpants and benefldaries and 
protective of the rights of partidpants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fuel that a transacUon 
is subject to an administrative or 
statutory exemption is not dispositive or 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, wiUidn the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection %vith the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a] of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28.1975). 

(1) Effective January 1.1975, the 
restrictions of sections 406(a) and 407 * 


*TKe prohibltioni In TtUe I of lh« Act alto may 
apply whm on employer of omployoea covered by 
on invetting FUo lea»ca property tubiecl lo « 
mortgege loan Uicladed In n Pool Under certain 
clrcecnetanote. the ocquUIUon of locli real property, 
through forecUMure or otherwtM. by the Pool on 
behalf of a dan may be prohibitod under oection 
OOSfaMlXE) of the Act at the ecquitllJon of 
employer real property, an defined In eection 
407(dK2l In %*lolation of lection 407(a) of tha Aot 
PurthefTnore. the Pool may acquire mortgage note* 
oiieing from tonna made to and tccuied by property 
owned by an employer ol employeet covert by on 
Inveating Plan. The aoqulaition of tucb loana may 
Invotve tba ocquiiitioo of employer Mcuiitioa 
prohibited und^ section 4a7(a) of the Act Aieo the 
oontinued holding In a Pool of such property and 
mortgages secured thereby, and the contint^ 

CoelSfiMd 
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of the Act and the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(l)(A| through (O) of the Code, 
shall not apply to the sale, exchange or 
transfer of the Pools or Participation 
Interests only between the Plans and 
First Federal and the holding of such 
Pools or Participation Interests by the 
Plans provided that: 

A. Such sale, exchange or transfer is 
expressly approved by a fiduciary 
indcp>endenl of First Federal who has 
authority to manage or control those 
Plan assets being invested in the Pools 
or Participation Interest: 

B. The Plon pays no more for the Pools 
or PaiiidpatJon Interests than would be 
paid in an arm's length transaction with 
an unrelated party: 

C No investment management, 
advisory, underwriting fee or sales 
commission or similar compensation is 
paid to First Federal with regard to such 
sale, exchange or transfer, and 

D. The following record>keeping 
requirements are satisfied: 

(1) First Federal shall maintain for the 
duration of any Pool or Participation 
Interest therein which is sold to a Plan 
pursuant to this exemption, records 
necessary to enable the persons 
described in paragraph (2) of this 
section to determine wheUier the 
conditions of this exemption have been 
met. except that* 

(a) A prohibited transaction will not 
be deemed to have occurred, if, due to 
circumstances beyond the oontrol of 
First Federal, records are lost or 
destroyed prior to the termination of the 
Plans holding of a Pool or Participation 
Interest 

(b) No party in interest shall be 
subject to the civil penalty which may 
be assessed under section 502(i) of the 
Act or to the taxes Imposed by section 
4975 (a) and (b) of the Code, If the 
records are not maintained or are not 
available for examination as required by 
paragraph (2) beloiv; and 

(2) Notwithstanding any provisions of 
subsections (aK2) and (b) of section 504 
of the Act, the records referred to In 
paragraph (1) of this section must be 
unconditionally available at their 
aistomary location for examination, for 
purposes reasonably related to 
protecting rights under the Plans, during 
normal business hours by: any trustee, 
investment mana^r, employer of Plan 
participants, employee organisation 
whose members are covered by a Plan, 
participant or beneficiary of a Plan, or 
any duly authorized employee or 


boldine hy • Phu) of a I^Dot or Pnrticipatioin lntcre»t 
obo b« proMbtlod undtf snettont 40flt«K21 ami 
407to) of rh« Act 


representative of such person or of the 
Department or the Internal Revenue 
Service: 

(II) Effective January 1.1975, the 
restrictions of section 406(b) (1) and (2) 
of the Act * and the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(t](E) of the Code, shall not apply 
to transactions in connection with the 
servicing and operation of the Pools or 
Participation Interests by First Federal 
provided that: 

A. Such transactions are carried out in 
accordance with the terms contained in 
the Loan Agreement; 

B. The Loan Agreement is made 
available to Plan fiduciaries before they 
purchase Pools or Participation 
interests; and 

C. The sum of all payments made la 
retained by, or inuring to the benefit of 
First Federal as a result of the 
administration of the Pools and 
Participation Interests represent not 
more than adequate consideration for 
such sale, exchange or transfer. 

(III) Effective January 1.1975. the 
restrictions of sections 406(a] and 407 of 
the Act and the sanctions resulting from 
the application of section 4975 of 
Code by reason of section 4975(c)(1) (A) 
through (D) of the Code shall not apply 
to any transactions to which such 
restrictions or taxes would otherwise 
apply merely because a person is 
deemed to 1^ a party in interest 
(including a fiduciary) with respect to a 
Plan by virtue of providing services to 
the Plan (or who has a relationship to 
such service provider described In 
section 5(14) (F). (C). (H). or (I) of the 
Act], solely because of the ownership of 
a Pool or Porlidpation Interest by such 
Plan. 

The proposed exemption, if granted, 
will bo subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions 
that are the subject of the exemption. 

Signed at Washington. D.C. this 16th day 
of November. 1961. 

Ian D. Lsnoff, 

Admmiitrator, Pension and Welfare Benefit 
Programs^ Lobor-Managvment ^rvices 
Administration. US. Department of Labor. 

IFK Doc niMl 11-ie-«1: SM 
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*No •\ecnpUaa from wedon 40S(«) of the Act Is 
being granted for the treoMcttons dlecnseed to thU 
eectioD beyond diet which it provided by the 
eletutory eKCfcpUon provided by eectlon 40SCbK2| of 
the Act 


(Application No. D-2S12) 

Proposed Exemption for a Certain 
Transaction involving the Heifetz 
Pension Plan and the Heifetz Profit 
Sharing and Retirement Plan, Wood* 
Ridge, N J. 

AQENCV: Pension and Welfare Benefit 
Programs. Labor. 

action: Notice of proposed exemption. 

SUMitAftv: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act). The 
proposed exemption would exempt the 
past sale of a U.S. Treasury Note by the 
Heifetz Profit Sharing and Retirement 
Plan (the Profit Sharing Plan) to the 
Heifetz Pension Plan (&e Pension Plan) 
on October 7.1976. The Pension Plan 
and the Profit Sharing Plan had the same 
trustees at the time of the sale. The 
proposed exemption, if granted, would 
affect the Pension Plan, the Profit 
Sharing Plan, the participants and 
beneficiaries of both Plans, and other 
persons who participated in the 
transaction. 

date: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
December 20.1981. 

EFFECTIVE DATE: If the proposed 
exemption is granted, the exemption will 
be effective October 7, 197a 
AODHESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the OfDce of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
452a US. Department of Labor. 200 
Constitution Avenue, N.W., W'ashlngtoo. 

D.C. 20216. Attention: Application Na 
D-2512. The application for exemption 
and the comments received ivill t^ 
available for public inspection in the 
Public Documents Room of Pension axkl 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. 

FDR FURTHER INFORMATION CONTACT: 

Ms. Linda Hamilton of the Department 
of Labor, telephone (202) 523-7462. flTiis 
is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: NoticO iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(b)(2) of the Act The 
proposed exemption was requested in 
an application Bled on behalf of the 
Plans, pursuant to section 408(a) of the 
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Act and in accordance with procedures 
set forth in ERISA Procedure 75-1 (40 FR 
18471, April 28,1975), 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on Tile 
with the Department for the complete 
representations of the applicant. 

1. The Pension Plan had 22 
participants and a net worth of $83,923 
as of October 1976. The Profit Sharing 
Plan hod 17 participants and a net worth 
of $44,441 as of October 1978. The Plans 
were terminated on December 31.197a 
Assets were distributed to most 
participants on May 15.1960 and the 
Hnal distribution of assets was made on 
April 1.1981. 

2. The trustees of the Pension Plan 
and the Profit Sharing Plan were Sidney 
T. and Claire 1. f leifetz, the principal 
shareholders of Heifetz Metal Cr^s. 
Inc., the Plan sponsof. 

3. The applicant requests an 
exemption for the sate of a $5,000 U.S. 
Treasury Note (the Note) by the Profit 
Sharing Plan to the Pension Plan on 
October 7,1976. 

4. In October 1976 the Profit Sharing 
Plan required approximately $5,000 to 
fulfill its financial obligation to its 
retiring participants. In order to obtain 
the needed cash, the Profit Sharing Plan 
sold the Note to the Pension Plan. At 
this time, the Pension Plan had 
approximately $5,000 more cash than ft 
required to distribute to its retiring 
participants. 

5. On October 7,1976, the Profit 
Sharing Plan sold the Note to the 
Pension Plan. The Note had a face value 
of $5,000 and bore interest at 7%%. It 
was Series B-1961, dated November 15, 
1974. and due on November 15,1981. 

The interest on the Note was payable on 
May 15ih and November 15th of each 
year. The accrued interest was included 
in the sales price at the time of the sale 
of the Note. 

6. The Profit Sharing Plan sold the 
Note for $5,263.30. This amount equalled 
the cost of the Note to the Profit Sharing 
Plan on August 23.1976 plus accrued 
Interest to October 7,1976. l*ho Profit 
Sharing Plan held the Note for 44 days 
before sale to the Pension Plan. The 
applicant represents that this price 
represented the fair market value of the 
Note. The applicant further represents 
that by the sale of the Note by the Profit 
Sharing Plan to the Pension Plan, the 
Profit Sharing Man was able to save 
additional fees which it would have had 
to incur in the sale of the Note to an 
unrelated party. These additional fees 


included brokers' commission, bank 
charges, and registered mail fees. 

a In summary, the applicant 
represents that the sale of the Note by 
the Profit Sharing Plan to the Pension 
Plan, as described above, satisfied the 
statutory criteria of section 408(a) of the 
Act because: 

(1) it was a one*time cash transaction; 

(2) the Pension Plan paid fair market 
value for the Note; 

(3) the Profit Sharing Plan did not 
incur any additional costs in connection 
with the sale of the Note. i.e. brokers* 
commission, bank charges, and 
registered mail fees; 

(4) the Profit Sharing Plan was able to 
promptly satisfy its obligation to its 
retiring participants as the cash for the 
sale of the Note was made available to 
the Profit Sharing Flan immediately; and 

(5) the Plan trustees believed that the 
sale of the Note by the Profit Sharing 
Plan to the Pension Plan was in the 
interest of an protective of the Plans and 
their participants and beneficiaries. 

Notice to Interested Persons 

Since the Plans have been terminated 
and all assets have been distributed, 
publication In the Federal Register is 
deemed to be sufficient notice to 
interested persons. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and the Code, 
induing any prohibited transaction 
provisions to which the exemption does 
not apply and the general fidudary 
responsibility provisions of section 404 
of the Act. which among other things 
require a fidudary to discharge his or 
her duties respecting the plan solely in 
the interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Internal Revenue Code (the 
Code) that the plan must operate for the 
exdusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption. If 
granted, will not extend to transactions 
prohibited under section 406(b)(2) of the 
Act; 

(3) Before an exemption may be 
granted under section 408(a) of the Act, 
the Department must find that the 
exemption Is administratively feasible, 
in the interests of the plan and of its 


participants and benefidories and 
protective of the rights of participants 
and henefidaries of the plan; and 

(4) The proposed exemption, if 
granted. %^1 be supplemental to, and 
not in derogation of. any other 
provisions of the Ad and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, writhin the Ume 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and in accordance with 
the procedures set forth in ERISA 
Procedure 75-1 (40 FR 18471. April 28. 
1975). If the exemption is granted, the 
restrictions of section 406(b)(2) of the 
Act shall not apply to the past sale of a 
$5,000 U.S. Treasury Note, bearing 
Interest at 7%%, by the Profit Sharing 
Plan to the Pension Plan for the amount 
of $5,263.30. paid in cash, provided this 
amount was the fair market value of the 
Note at the time of the sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction 
which is the subject of this exemption. 

Signed at Washington. D.C. this 12th day 
of November, 1981. 

Ian D. Laooff, 

Admimstrator, Fens tan and Welfare Benefit 
Programs, Ixihor-Management Services 
Admin istraUon, Department of labor. 

|FR Doc 11-3303 ll-tS-ai. 8;4S «Bi| 
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(Application No. D-2511) 

Proposed Exemption for a Certain 
Transaction Involving the Heifetz 
Pension Plan, Wood-Ridge, N J. 

aqcncy: Pension and Welfare Benefit 
Programs, Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the past sale of a U.S. Treasury 
Note by the Heifetz Pension Plan (the 
Plan) to Claire L Heifetz, a trustee of the 
Plan (the Trustee). The proposed 
exemption, if granted, would affect the 
Trustee, the Plan, and other persons 
who participated in the transaction. 
DATES: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
December 20,1981. 

EFFECTIVE DATE: If the proposed 
exemption is granted, the exemption will 
be effective July 28,197a 
ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciafy Standards, Pension and 
Welfare Benefit Programs. Room C- 
4528, U,8. Department of Labor, 200 
Constitution Avenue, N.W.. Washington. 
D.C. 202ia Attention: Application No. 
D-2511. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, N.W„ Washington, 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Linda M Hamilton of the 
Department of Labor, telephone (202) 
523-7462. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: Noticc Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). and 406(b)(1) and (2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 

The proposed exemption was requested 
in an application filed on behalf of the 
Plan, pursuant to section 406(a) of the 
Act and section 4975(c)(2) of the Code, 
and in accordance with procedures set 
forth In ERISA Procedure 75-1 (40 FR 


18471, April 28.1975). Effective 
December 31,1978. section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713. October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption w^hJeh are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan was a pension plan with 
11 participants at the time the subject 
transaction took place. The Plan was 
terminated on December 31,1978 and 
the final distribution of assets was made 
on April 1,1981. The Plan had total 
assets of $79,882 as of July 25,1978, the 
time of the subject transaction. 

2. The trustees of the Plan were 
Sidney T. and Claire 1. Heifetz, the 
principal shareholders of Heifetz Metal 
Crafts, Inc., the Plan sponsor. 

3. The applicant requests an 
exemption for the sale of a $5,000 U.S. 
Treasury note (the Note) by the Plan to 
the Trustee on July 28,1978. 

4. In July 1978 the Plan needed $10,103 
in cash to distribute to a retiring 
participanL The Plan had only $5,222 in 
bank deposits at the time. The 
remainder of the assets of the Plan were 
invested in U.S. Treasury notes. A note 
of $5,000 had to be sold to provide the 
needed cash. 

5. On July 28,1978 the Plan sold the 
Note, which had a face value of $5,000 
and bore interest at 7%% to the Trustee. 
The Note was Series B-1981. dated 
November 15,1974. due on November 
15.1981. The interest on the Note was 
payable on May 15lh and November 
15th of each year. The accrued interest« 
was paid at the time of the sale of the 
Note by the Plan to the Trustee. 

6. The Plan received $4,977.60. the 
^'asked price** for the sale of the Note as 
published in the New York Times on the 
date of the sale. The applicant 
represents that this price represented 
fair market value at the time of the sale. 
*rhc applicant further represents that by 
the sale of the Note by the Plan to the 
Trustee, the Plan was able to save 
additional fees which it would have had 
to incur in a sale of the Note to an 
unrelated party. These additional fees 
included the brokers commission, bank 
charges, and registered mail fees. 

6. In summary, the applicant 
represents that the sale of the Note by 
the Plan to the Trustee, as described 


above, satisfied the statutory criteria of 
section 408(a) of the Act because: 

(1) it was a one-time cash transaction; 

(2) the Plan received fair market value 
for the sale of its Note; 

(3) the Plan did not incur any 
additional costs in connection %vith the 
sale of the Note to the Trustee, Le. 
brokers commission, bank charges, and 
registered mail fees; 

(4) the Plan was able to promptly 
satisfy its obligation to a participant 
because the cash for the sale of the Note 
was made available to it immediately; 
and 

(5) the Plan trustees believed that the 
sale of the Note by the Plan to the 
Trustee was In the interest of and 
protective of the Plan and its 
participants and beneficiaries. 

Notice to Interested Persons 

Since the Plan has been terminated 
and all assets have been distributed, 
publication in the Federal Register Is 
deemed to be sufficient notice to 
interested persons. 

General Information 

The attention of interested persons Is 
directed to the following: 

(1) The fact that a transaction Is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and In a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 40e(b)(3) of the 
Act and section 4975(c)(l)(FJ of the 
Code: 

(3) Before an exemption may bo 
granted under section 40B(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, in 
the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 








57164 


Federal Register / Vol. 46, No. 224 / Friday. November 20, 1981 / Notices 


(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the hict that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above. %vithin the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
40B(ai of the Act and section 4975(cH2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 ra 10471, April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(aK 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code shall not apply 
to the sale of a $5,000 U.S. Treasury 
Note, bearing interest at 7^%, by the 
Plan to the Trustee on July 26,1978 for 
$4,977.60 cash, provided the amount 
received by the Plan was not loss than 
the fair maricet value of the Note at the 
time of the sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction 
which is the subject of this exemption. 

Signed at Washington, D.C, this 12th day 
of November. 1061. 

Ian D. Lanoff. 

Adminiatratar, Ferxston and Watfarr Benefit 
BrostxnnB, Labor^Monagement Servrcee 
Administfation, Department of Labor. 

im Doc. St-JMM RM M Mif 
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[Application No. D-2543] 

Proposed Exemption for Certain 
Transactions Involving the Hub 
Surgical Co, loc^ Profit Sharing Plan 
Located In Williamsport Pa. 

agency: Department of Labor. P8WBP. 
action: Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed sale of the 
improvements on the real property 
described below (the Properly) by the 
Hub Surgical Co., Inc. Profit faring 
Plan (the Plan) and the proposed 
transfer of the Plan’s interest as ground 
tenant of the Property to Messrs, 

Kenneth B. McNulty, Orvis A. Koser, 
and Dale Young (the Owners), who are 
all parties in interest with respect to the 
Plan. The proposed exemption, if 
granted, would affect the Plan, its 
participants and benefidaries, the 
Owners, the sponsors of the Plan, and 
the Bank of Central Pennsylvania, which 
is the mortgagee in a mortgage loan on 
the improvements. 

dates: Written comments and requests 
for a public hearing must be received by 
the Department on or before |anuary 8. 
1982. 

address: All written coinmenu and 
requests for a hearing (at least tliree 
copies) should be sent to the Office of 
Fidudary Standards, Pension and 
Welfare Benefit Programs, Room O 
4528, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington. 
D.C 20216, Attention: Application No. 
D-2343. The application for exemption 
and the comments received will be 
available for public inspection In the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
(institution Avenue. N.W., Washington, 
D C. 20218. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Miriam Freund of the Department, 
telephone (202) 523-8671. (This is not a 
lolLfreo number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a), 406(b)(1) and (b)(2) of the 
Ant and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(cM1MA) through (E) of the Code. 


The proposed exemption was requested 
in an application filed on behalf of the 
Plan, pursuant to section 406(a) of the 
Act and section 4975(c)(2) of the Code, 
and In accordance with procedures set 
forth in ERISA Procedure 75-1 (40 FR 
16471. April 26,1975). Effective 
December 31.1976, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solcy by the Department 

Summary of Facts and Representations 

The application contains 
representationB with regard to the 
proposed exemption which arc 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

1. The Plan is a defined contribution 
plan covering 8 participants as of 
December 31,1960. The Plan sponsors 
are Hub Surgical Company. Inc. and 
Hub’s Patient Care Supplies. Inc. 
(collectively, the Employer). The 
Owners are the officers, directors, and 
shareholders of the Employer. They are 
also participants in the Plan, and two 
are trustees of the Plan. 

2. The Property consists of two 
parcels of Improved real property whose 
addresses are 900 and 906 Arch Street 
Williamsport Pennsylvania, the 
Property was acquir^ by the Owners 
from unrelated third parlies on February 
14,1975, on which date the Owners 
entered into a ground lease with Hub 
Surgical (Company and Home Health 
Services. Inc, (which subsequently 
became Hub’s Patient Care Supplies, 
Inc.) for the purpose of constructing and 
leasing a commercial building. 

3. On October 17,1975, the Plan and 
Hub’s Patient Care Supplies, Inc, 
became mortgagors under a construction 
loan from the Bank of Central 
Pennsylvania in the principal amount of 
$100,000 (the Mortgage). The Mortgage 
has a term of 15 years and 5 months and 
bears interest at the rale of 9.25 percent 
per year. The total payments thereon 
each year are $12,350.40. It is 
represented that it was intended that the 
Plan would be primarily responsible for 
repaying the Mortgage. Shortly 
thereafter, the Improvements were 
constructed by the Employer. The Plan 
owns the Improvements. 

4. On February 14,1976, the Employer 
assigned (Is Interest as ground tenant of 
the Property to the Plan. The ground rent 
paid by the Plan to the Owners is $4,500 
per year. On January 1.1976. the Plan 
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executed (wo leases, begiiming March 1. 
1976, of space in the improvements to 
the Employer. These are net leases. The 
root paid to the Plan by the Employer is 
$16000 per year, resulting in net income 
to the Plan of $1,150 per year, after 
subtracting the Plan's yearly Mortgage 
payments ($12,350.40) and yearly ground 
rent ($4,500). 

5. liaving been advised of the 
prohibited transactions inherent in the 
leases described above and the 
Mortgage, the Plan proposes to sell the 
improvements on the Property and to 
transfer its leasehold interests to the 
Owners. The Plan's leasehold interest 
and the improvements will be sold for 
their fair market value, based on the 
appraisal of an independent expert. 
There will be no purchase money 
financing: the entire consideration will 
bo paid to the Plan at the time of 
conveyance. The Owners will assume 
the Plan's obligations under the 
Mortgage and will apply the outstanding 
balance thereunder against the sales 
price. As of December 31.1980. the 
outstanding balance on the Mortgage 
was approximately $81,000. The Owners 
will bear all cost of legal and related 
expenses to consummate the proposed 
transactions. It is represented that 
selling the Plan's interests in the 
IVoperty to independent third parties, 
rather than to the Owmers. would 
disrupt the operation and control of the 
Rmploycr's business and would be 
unwise from a commercial standpoint. 

6. Mr. F. Donald McKcman. M.A.I.^ an 
mclependent appraiser, has estimated 
the fair market values of the 
improvements on the Property and the 
Plan's interest in the ground lease as of 
February 25.1981, as $120,000 for the 
property located at 900 Arch Street, and 
$27,500 for the property located at 900 
Arch Street. Accordingly, the 
consideration for the sale of the 
improvements and the transfer of the 
Plan's interest in the ground lease will 
be $147,500. 

7. It is represented that the Owners 
were unaware of the prohibited 
transactions referred to above and that 
the arrangement was not established 
with the benefit of legal counsel, 
llciwever, the Owners have agreed to 
file Form 5330, Return of Initial Excise 
Taxes Related to Pension and Profit- 
Sharing Plans, reporting these prohibited 
transactions to the Internal Revenue 
Service and paying the excise taxes due 
thereon within 60 days after the 
proposed exemption is granted. 

8. In summary* the applicant 
rtpresenta that the proposed 
transoctions will satisfy the criteria of 
H^ction 406(a) of the Act because: 


(a) The proposed sale and transfers 
will be one-time transactions, the entire 
consideration for which will be paid to 
the Plan at the time of conveyance; 

(b) The proposed sale and transfers 
will allow the Plan to exchange assets 
producing a relatively low return for a 
sizeable amount of cash which can be 
invested more profitably for the benefit 
of Plan participants and beneficiaries; 

(c) The removal of the Plan's debt 
obligation will prevent a potential lien 
on Plan assets: 

(d) Consideration for the proposed 
transactions has been determined by 
independent appraisals; 

(e) The Owners will bear all cost of 
legal and related expenses to 
consummate the proposed transactions; 
and 

(f) The trustees of the Plan believe the 
proposed transactions are in the best 
interest of the Plan and its participants 
and beneficiaries. 

Notice to Interested Persons 

Within fifteen days of its publication 
in the Federal Register, a copy of the 
notice of pendency and a statement 
advising interested persons of their right 
to comment and/or request a hearing 
will be mailed to all present and former 
participants and beneficiaries of the 
Plan. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction Is the 
subject of an exemption under section 
4C8(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fidudary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor docs it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
benefidaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 40B(a) of the Act 
anti section 4975(c)(2) of the Code, the 


Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persona are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be make a part of the record. 
Comments and requests for a hearing 
should state the reasons for the ivriter's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department Is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28.1975). If the 
exemption is granted, the restrictions of 
section 406(a), 406(b)(1) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the proposed sale of the 
improvements on the Property by the 
Plan to the Owners and the proposed 
transfer to the Owners of the Plan's 
interest as tenant in the ground lease for 
a total consideration of $147,500. 
provided this amount is not less than the 
aggregate fair market value of such 
improvements and such leasehold 
interest at the time of conveyance. 

l*hc proposed exemption. If granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions to 
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be consummated pursuant to the 
exemption. 

Signed at Washington. D.C, this I2th day 
of November 1981. 

Ian D. Lanoff. 

Administfvior, Pe/tgion and Welfare Benefit 
Programs, Labor-Management ^rvicea 
Administration, US, Department of Labor. 

im Due. si-aMM nM u-ta-SL aa sml 
■lUJNO COOC 4aiO-2S-M 


I Application No. D-1820] 

Proposed Exemption for Certain 
Transactions Invoiving the Minnesota 
Farms Company 1976 Revised 
Employees* Pension Plan Located in 
Appleton, MN 

agency: Department of Labor, P&WBP. 
action: Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the cash sale of certain 
improved real property (the Property) by 
Minnesota Farms Company 1976 
Revised Employees* Pension Plan (the 
Plan) to Minnesota Farms Company (the 
Employer), a party in interest with 
respect to the IHan. The proposed 
exemption, if granted, would affect 
paticipants and beneficiaries of the Plan 
and the Employer. 

DATS: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
29,1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the OfTico of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U3. Department of Labor, 200 
Constitution Avenue, NW.. Washington, 
D.C. 20218. Attention: Application No. 
D~1820. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4877,200 
Constitution Avenue, NW., Washington. 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Katherine Lewis of the Department 
telephone (202) 523-7352. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice Is 


hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) 406 (b)(1) and (b)(2) of the 
Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
on application Bled on behalf of the Plan 
by Dr. Edward). Kaufman, the trustee 
(the Trustee) of the Plan, pursuant to 
section 408(a) of the Act and section 
4975(c)(2) of the Code, and in 
accord^ce with procedures set forth In 
ERISA Procedure Procedure 75-1 (40 FR 
16471, April 28,1975). Effective 
December 31.1978, section 102 of 
Reorganization Plan No. 4 of the 1978 (43 
FR 47713. October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persona 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1. The Plan is a deflnea benefit 
pension plan with two partidpants. Dr. 
Edward ). Kaufman and his wife. 
Dorothy belle Kaufman. The Plan was 
terminated in 1977 (i.e. benefits ceased 
to accrue), at which time the two 
partidpants elected to have the assets 
of the Plan retained in their individual 
accounts. As of January 31, I960, the 
Plan had net assets of approximately 
$155,115. 

2. Among the assets of the Plan is the 
property, an eighty acre parcel of 
agricultural land located near Highway 
7 in Appleton, Minnesota. The Property 
reporesents approximately 36 percent of 
the Plan assets. The Property is adjacent 
to land already owned by the Employer, 
which is used by the Employer for 
agricultural purposes. 

3. The Property was purchased by the 
Plan in 1959 for $6,400. Taxes and 
insurance premiums paid by the Plan 
since the I^operty was pur^ased 
amount to approximately $4,660. 

Further, the Plan made improvements to 
the Property In the amount of $24,763.34, 
for a total capital investment of 
$31,163.34. The Property has been used 
solely for agricultural purposes and has 
been farmed by a series of tenants 
unrelated to the participants in this 
transaction. Income to the Plan from the 


Property has been variable. The average 
rate of return to the Plan for the years 
1959 to 1977 was 2.7% per annum. During 
1976 1979 and 1986 the annual return to 
the Plan averaged 21.4%, but the Trustee 
states that this brief period of high 
income was due to the planting of a 
specialty crop of hybrid corn that cannot 
be planted again in the near future 
because of soil exhaustion. 

4. The Trustee states that the Property 
is. at this point, an inappropriate 
investment for the Plan because of an 
increased need for liquidity of Plan 
investments. Both participants in the 
Plan are over 65 years of age. The 
Trustee states, further, that the Property 
will be an unprofitable investment for 
the Plan unless a center pivot irrigation 
system is installed. This type of 
irrigation is not feasible for the Property 
alone, but would work well if the 
Property is combined with adjoining 
property. The Plan Trustee has 
determined that the sale of the Property 
for a fair price and the subsequent 
reinvestment of the sale proceeds into 
income-producing assets with an 
established market would provide the 
Plan with more liquidity and a 
satisfactory return. 

5. The Property has been appraised by 
two independent appraisers. 

Norman Massey of Farmers and 
Merchants State Bank. Appleton. 
Minnesota, stated that the fair market 
value of the Property on June 11.1980 
was $52,006 On July 20,1980, Mr. 
Norman Pederson (Pederson), of 
Pederson Insurance and Real Estate 
Company, Appletom Minnesota, valued 
the I^perty at $60,000. Pederson states 
that the value of the Property to the 
Employer is not any greater than it 
would be to an unrelated third party. He 
states further that there is virtually no 
interest in farm real estate at this time in 
the area in which the Property is 
located. The Trustee has been unable to 
find any purchasers for the Property, 
other than the Employer. 

6. The Trustee proposes that the Plan 
sell the Property to the Employer for 
$60,000, or the fair market value of the 
Property on the date of sale, whichever 
is higher. The sale will be for cash only 
and no sales commission will be paid. 
Attorocy*8 fees and other expenses 
connected with the sale will be paid by 
the Employer. 

7. In summary, the applicant 
represents that the proposed sale of the 
Property meets the statutory criteria 
under section 408(a) of the Act because: 

(1) It is a one-time transaction for 
cash: 
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(2) The Property has been appraised 
by two independent appraisers; 

(3) All expenses connected with the 
sale will be paid by the Employer, 

(4) No sales commissions will be paid; 

(5) The Plan's liquidity will be 
enhanced in that the Plan will be able to 
reinvest the proceeds in more liquid, 
income-prododng assets; 

(6) The Plan will be able to dispose of 
an asset with a variable income history, 
uncertain income potential and limited 
marketability: and 

(7) The Trustee has determined that 
the proposed transaction is appropriate 
for the Plan and in the best interests of 
the Plan's participants and beneficiaries. 

Nodca to Interested Persons 

Notice to both participants shall be 
made by giving each participant a copy 
of the Notice of Pendency no later than 
10 days after publication, and each 
participant shall be informed In writing 
of his or her right to comment or request 
a hearing. 

General information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction Is the 
subject of an exemption under section 
40e(a) of the Act and section 4975(cM2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the excnnption does not apply and 
the general fidudary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fidudary to discharge his duties 
respecting the plan solely in the interest 
of the partidpants and beneficiaries of 
the plan and in a prudent fashioa in 
accordance with section 404(aMlHB) of 
the Act nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exdusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, not extend to transactions 
prohibited under section 406(bJ(3] of the 
Act and section 4975(cJ(l)(F] of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(cK2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and benefidarics and 
prolediva of the rights of partidpants 
and beneficiaries of the plan; and 

(4) llie proposed exemption, if 


granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Code, induding 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons are Invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the addr^s above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the vmter's 
Interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department granting the 
requested exemption under the authority 
of section 408(a) of the Act and section 
4975(c)(2) of the Code and in accx>rdance 
with the procedures set forth in ERISA 
Procedure 75-1 (40 FR 18471, April 28, 
1975). If the exemption is granted, the 
restrictions of section 406(a), 406 (b)(1) 
and (b)(2) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code, 
shall not apply to the proposed cash sale 
of the Property by the Plan to the 
Employer for the greater of (1) $6aO00: 
or (2) the fair market value of the 
Property on the date of the sale. The 
proposed exemption, if granted, will be 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
acciu-ately describes all material terms 
of the transaction to be consummated 
pursuant to (he exemption. 

Signed at Washingtoo. D.C.. this 12tb day 
of November. 1961. 

Ian D. Laooff. 

Adminiglrator for Pmmon and WeJfan 
BetwfU Prujframg, Labor-Managoment 
ServiL'CM Administration US. Departaieni of 
Labor, 

IKS Doc ai^SMar PUo4 M aoij 
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(Application Nos. 0->2e43 and D-26441 

Proposed Exemption for a Certain 
Transaction Inv^ving the 
Oppenhelmer Funds Self-Employed 
Individual Retirement Plan and the 
Master Profit Sharing Retirement Plan 
for Self-Employed Individuals With the 
Home Savings Bank-Boston, of Edwin 
T. Nadeau, Located in Winchester, 
Massachusetts 

agency: Department of Labor. P & WBP. 
ACTION: Notice of proposed exemption. 


summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the loan of $26,800 by the 
Oppenbeimer Funds Self-Employed 
Individual Retirement Plan (the 
Oppenbeimer Plan) and the Master 
Profit Sharing Retirement Plan for Self- 
Employed individuals with the Home 
Savings Bank-Boston (the Home Bank 
Plan) of Edwin T. Nadeau (Nadeau) to 
Mr. Nadeau and Patricia E. Nadeau, his 
wife and participant in the Plan. Since 
Nadeau and his wife. Patricia E. 

Nadeau, are the only participants in the 
Oppenbeimer Plan and the Home Bank 
Plan, there is no jurisdiction under Title 
I of the Employee Retirement Income 
Security Act (the Act) pursuant to 29 
CFR 2510.3-3(c). However, there is 
jurisdiction under Title 11 of the Act 
pursuant to section 4975 of the Code. 

The proposed exemption. If granted, 
would affect the Oppenbeimer Plan, the 
Home Bank Plan, the Home Savings 
Bank, Mr. Nadeau and Patricia E. 
Nadeau. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
December 20.1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
co^es) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C 20216, Attention: Applicalion No. 
D-2843 and D-2844. The application for 
exemption and the comments received 
will t]« available for public inspection in 
the Public Documents Room of Pension 
and Welfare Benefit Programs. U.S. 
Department of Labor. Room N-4677,200 
Constitution Avenue, N.W., Washington, 
D.C 20216. 
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FOR FURTHER INFORMATION CONTACT. 

Ms. Lindii Hamilton of the Department 
of Ubor, telephone (202) 523-7462. (This 
is not a toll-free number.) 

SUPPLEMENTARY INFORMATION*. Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975{cMl) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application filed on behalf of Mr. 
Nadeau, pursuant to section 497S(c)(2) of 
the Code, and in accordance with 
procedures set forth in Rev. Proc, 75-28. 
1975-1 C.B. 722. Effective December 31. 
1078. section 102 of Reorganization Plan 
No, 4 of 1978 (43 FR 47713. October 17. 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Home Bank Plan was 
established by Mr. Nadeau for himself. 
The Trustee of the Home Bank Plan Is 
the Home Savings Bank of Boston. 
Massachusetts (the Trustee). The Home 
Bank Plan had total assets of S33.614 as 
of August 19,1981. 

2. The Oppenheimer Plan was 
established by Nadeau for himself and 
his wife. Patricia E. Nadeau (the 
Nadeaus). It has total assets of $35,000 
as of August 19.1981. 

3. The Nadeaus propose to borrow 
$26,800 from the Plans (the Loan) for the 
purchase of real estate described as Lot 
#5 on Robbins Hill Road on Cape Cod 
in Massachusetts (the Property). The 
Nadeaus will repay the Lc^n monthly 
over a 20‘year period, with Interest at 
19%. The Property will be the security 
for the Loan. 

4. The Trustee represents that a 
residential mortgage loan is a suitable 
investment for the Home Bank Plan, and 
that it would agree to accept the 
mortgage loan as an asset of the Home 
Bank Plan if the requested exemption is 
granted. The proceeds for the Loan will 
come from the Home Bank Plan and/or 
the Oppenheimer Plan. A portion of the 
assets of the Oppenheimer Plan may be 
transferred to the Home Bank Plan 
which will hold and administer the 
Loan. 


5, The Sentry Co-operative Bank of 
Capetown, Massachusetts, an 
independent financial institution, 
represents that it w'ould require an 
interest rate of 18% for loans for the 
purchase of individual lots similar to the 
lot to be purchased by the Nadeaus. 

0. An appraisal by a local realtor. 
Herbert B. Montgomery, stales that the 
fair market value of the Property is 
S42.50a He also notes that the 
appreciation factor has been about 20% 
per year for this type of land. 

7. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 4975(c)(2) 
of the Code because: 

(1) The Bank will accept the mortgage 
and administer the colleclson and record 
keepiM of the Loan; 

(2) Tnc Oppenheimer Plan and the 
Home Bank Plan will receive a greater 
return on the Loan than they currently 
receive from their other investments; 

(3) The Loan will be secured by 
property whose fair market value 
exceeds the amount of the Loan; 

(4) The Trustee represents that the 
Loan is a suitable investment: and 

(5) The Nadeaus, who are the only 
participants in the Plans and the only 
persons affected by the transaction, 
have approved of the proposed 
transaction and desire that it be 
consummated. 

Notice to Interested Persons 

Because the Nadeaus are the only 
participants in the Plans, it has been 
determined that there Is no need to 
distribute the notice of pendency to 
interested persons. 

General Information 

The attention of interested persons Is 
directed to the following*. 

(1) The fact that a transaction is the 
sublect of an exemption under section 
497Mc)(2) of the Code does not relieve a 
fiduciary or other party In interest or 
disqualified person from certain other 
provisions of the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply; nor 
does it afreet the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries: 

(2) The proposed exemption, if 
granted, vrill not extend to transactions 
prohibited section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code, the Department must tod that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 


protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Code. Including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons arc invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemptibn. 
Comments recieved will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
4975(c)(2) of the Code and in accordance 
with the procedures set forth in Rev. 
Proc. 75-26,1975-1 CB. 722. If the 
exemption is granted, the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code 
shall not apply to the loan of $26,800 by 
the Oppenheimer Plan and the Home 
Bank Plan to the Nadeaus provided the 
terms of the loan are not less favorable 
to the Plans than those obtainable in an 
arm's length transaction with an 
unrelated party. 

The propos^ exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained In the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed si Washington, D.C., this 13th day 
of November. 1981. 

laa D. Lsnofr, 

Administrator, Ponsion and Welfare Benefit 
Programs, Lalx^rManagement ^rvices 
Administration, US, Department of Labor. 

|FK Ooc tV-SMiS fM IS-6S 
MJJNQ CODE 
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lAppItcation Moa. D-2605, D-2606, and O- 
26071 

PropoMd ExemiTtion for a Certain 
Transaction InvoMng Pabnetto 
Spinning Corporation Salaried and 
Clerical Employee Profit Sharing Plan. 
Etc. 

agency: Office of Pension aini Welfare 

Denefit Programt, Labor. 

action: Notice of proposed exemption. 

SUMMARY: Thu document ooatains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictionB of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
InlemaJ Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the purchase by the Palmetto 
Spinning Corporation ^laried and 
Clerical Employee ProBt Sharing Plan, 
the Palmetto Spinning Corporation 
Houriy Employee Profit Sharing Plan, 
and the Palmetto Spinning Corporation ^ 
SalaricKl and Clerical Employee Pension* 
Plan (the Plans). Laurens. S.C. of n 
portion of a loan to be made to the 
Palmetto Spinning Corporation and lU 
wholly-owned subsidiaiy. Bulkspun 
MilU. Inc. (collectively, the Employer) 
by Citizens and Southern Financial 
Corporation, and unrelated party. The 
proposed exemption. If granted, would 
affect the Plans, the Employer, the 
Palmetto Bank, Farmers Home 
Administration, Citizens and Southern 
Financial Corporation, and other 
persons partidpoting In the proposed 
transaction. 

OATES; Written commenU and requesU 
for a public hearing must be received by 
the Department of Labor on or before 
December 31,1961. 

AOORCSS: Ail written comments and 
requests for a hearing (at least three 
c^es) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526. U3. Department of Labor, 200 
Constitution Avenue. N.W., Washington, 
D.C. 20210. Attention: Application Nos. 
D-2805. D-2806. D-2807. The application 
for exemption and the comments 
received will be available for public 
inspection In the Public Documents 
Room of Pension and Welfare Benefit 
Programs. U.S. Department of Labor, 
Room N-4877, 200 Constitution Avenue. 
N.W., Washington, D.C 20215. 

FOR FURTHER INFORMATION CONTACT. 

Ms. Linda Hamilton of the Department 
of Labor, telephone (202) 523-7402. (This 
is not a toll-bee number.) 
SUPPLEMENTARY INFORMATION: Notice if 
hereby given of the pendency before the 


Department of an application for 
exemption from the restrictions of 
section 400(a). and 406(b) (1) and (2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application filed on behalf of the 
Employer, pursuant to section 40e(a) of 
the Act and section 4975(c)(2) of the 
Code, and in accordance with 
procedures set forth In ERISA Procedure 
75-1 (40 FR 18471. April 28.1975). 
Effective December 31.1978. section 102 
of Reorganization Plan Na 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by (he Department 

Sun^mary of Facts and Represantations 

The application contains 
representations with regard (o the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
%vith the Department for the complete 
representations of the applicant 

1. The Plans had 169 participants and 
total assets of $851,038 os of December 
31,1980. The trustee of the Plan is the 
Palmetto Bank (the Trustee), which has 
full discretion with respect to the 
investment of the assets of the Plans. 

2. The Employer has applied for a loan 
and guarantee from the Farmers Home 
Administration (FmHA), an agency of 
the Federal government, in the amount 
of $1,000,000 (the Loan). The Loan is to 
be made by the Citizens and Southern 
Financial Corporation (C&S). an 
independent third party lender with no 
relationship to the Employer. On 
February 27.19B1, COS Issued its 
commitment to make the Loan and on 
May 4, FmHA Issued Its commitment to 
guarantee the Loan. 

3. Under the terms of the Loan, C&S 
will make the Loan to the Employer for 
use as working capital The Loan will be 
repaid over a 17-year period with 
monthly installments of principal and 
interest at % of 1% above the secondary 
market rate as of the date of the dosing 
of the Loan. The secondary market rate 
was 16% on May 18.1981. If the Loan 
had dosed on that date, the yield would 
have been 10%%. 

4. The prevailing secondary market 
rate will be determined on the day that 
the Loan is dosed C&S will determine 
the rate at which they will be able to 
sell the Loan on the secondary market at 
par. In determining what rate the market 
will bear on that date, C&S will examine 
the then current rates for treasury bills. 


rales for long term money market funds, 
rates paid by various agencies of the 
Federal government, rates paid on 
commerical paper, and similar indices 
which are published and can be readily 
determined. Upon reviewing these 
indices, C&S make a determination of 
the prevailing rate on the market for that 
date. 

$. As security for the Loaa a first 
security interest will be given In all 
machineiy and equipment furniture and 
fixtures, spare paiis and accessories, 
owned by the ^ployer. Textiles 
Products. Inc., an independent appraiser, 
made a physical inventory of the plants 
owned by the Fjnployer. On September 
28.1960. Textiles Products. Inc. 
represented that the fair market value of 
the plants owned by the Employer is 
$3,608,511. 

0. The Plans proposed to purchase a 
portion of the Loan from C&S, not to 
exceed 40% of the total assets of each of 
the Plans. This would mean that the 
Plans would invest approximately 
$340,000 in the purchase of the Loan. 

C&S will retain $100,000 of the Loan. 

Any portion of the Loan not purdiasod 
by the Plans will be sold by C&S at par 
on the secondaiy mortgage market. The 
portion of the Loan to be purchased by 
the Plans w^ill be fully guaranteed by 
FmHA. 

7. William Fred Davis and William 
Fred Davis, Jr., the principal 
shareholders of the Employer, will 
personally guarantee the Loan. The 
application represents that the 
shareholders have a net worth in excess 
of $2.9 million. 

8. The Trustee will monitor the 
repayment of the Loan to the Plans and 
will have the power to foreclose and 
assert all legal rights of the Plans in the 
event of a default. 

9. The applicant represents that Mr. 
Fred Davis, )r., a principal stockholder 
or the Employer, is a menber of the 
Board of Directors of the Trustee. 
However, It Is represented (hat the trust 
department it operated autonomously. 
The trust department has made its own 
independent determination that the 
proposed traasactlon would be In the 
best interest of the Plans and its 
participants and has the authority to 
make ^is determination totally 
independent from the Board of 
Directors. The Board of Directors is not 
a party to this decision and its approval 
was not sought or necessary. It is further 
represented that the Employer has an 
outstanding loan with the Trustee. 
However, this loan represents less than 
1% of the total loans outstanding of the 
Trustee. 
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10. The Trustee represents that the 
proposal transaction is in the interests 
of and protective of the Plans and their 
participants end beneficiaries. 

11. In summary, the applicant 
represents that the proposed transaction 
satisfied the criteria of section 408(a) of 
the Act because: 

(1) The transaction will be 
continuously monitored by an 
independent fiduciary; 

(2) The Plans will receive an interest 
rate of % of 1% above the secondary 
market rate on the date of the closing of 
the Loan; 

(3) The Plans* interest in the Loan will 
be guaranteed by an agency of the 
Federal govenment: 

(4) The Loan will be collateralized by 
a first security interest in property 
which greatly exceeds the amount of the 
Loan; 

(5) The Loan will be guaranteed by the 
principal shareholders of the Employer, 
and 

(6) The Trustee of the Plans represents 
that the proposed transaction is in the 
interests of and protective of the Plans 
and their participants and beneftclaries. 

Notice to Interested Persons 

Notice will be given to all participants 
and beneficiaries of the Plans within 5 
days after the publication of the Notice 
of Pendency in the Federal Register. 

Such notice will be by hand delivery 
and will include a copy of the notice of 
pendency and a statement informing the 
interested persons of their right to 
comment and/or request a hearing 
within the time period set forth in the 
notice of pendency. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of on exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption docs not apply and 
the general fidudary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fidudary to discharge his or her duties 
respecting the plan solely in the interest 
of partidpants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
benendaries; 


(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975 (c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4075(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persona are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All conunents 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth In the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth In ERISA Procedure 
75-1 (40 FR 184n. April 28.1975). If the 
exemption is granted, the restrictions of 
section 406(a). 406(b) (1) and (2) of the 
Act and the sanctions resulting from the 
application of section 4975 of Uie Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the purchase by the Plans of an 
interest in the Loan to be made to the 
Employer by C&S In an amount not to 
exceed 40% of the total assets of the 
Plans, provided the terms of the Loan 
are as favorable to the Plans as those 
obtainable in an arm's length 
transaction with an unrelated party. 

Tlie proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 


representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington, D.Cm this 17ih day 
of November. 1981. 

Ian O. Lanoff. 

Admimslrator, Pension and Welfare Benefit 
Prtygrums, Labor-Manos^ment Services 
Adminisirationt US. Department of Labor, 

{FS Doc. n-sson Pttod It-'IS-n; 046 oan| 

BILUNQ COOC 48f0'2O4f 


(Application No. 0-2657) 

Propoaed Exemption for a Certain 
Transaction Involving the Sheet Metal 
Workers Pension Plan of Southern 
California, Arizona and Nevada and the 
Los Angeles Sheet Metal Workers 
Joint Apprenticeship Committee. Local 
108. Los Angeles, Calif. 

agency: Pension and Welfare Benefit 
Programs. Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act). The 
propos^ exemption would exempt the 
loan of $2,200,000 by the Sheet Metal 
Workers tension Plan of Southern 
California. Arizona and Nevada (the 
Pension Plan) to the Los Angeles Sheet 
Metal Workers Joint Apprenticeship 
Committee. Local 108 (the 
Apprenticeship Committee). Seven of 
the 32 trustees of the Pension Plan also 
serve on the 12 member Board of 
Trustees of the Apprenticeship 
Committee. The proposed exemption. If 
granted, would affect the Pension Plan, 
the Apprenticeship Committee, their 
participants and the beneficiaries, and 
others participating in the transaction. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
January 5,1982. 

address: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room C- 
4526. U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington. 
D.C 20218. Attention: Application No. 
D-2657. The application for exemption 
and the comments received will be 
available for public inspection in the 
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Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4877,200 
Constitution Avenue. NW.« Washington, 
DC. 20216. 

FOfi furtheh information contact. 
Nis. Linda Hamilton of the Department 
of Labor, telephone (202) 528-7462. (This 
Is not a toll-bee number.) 
SUPf^tEMENTARY INFORMATION: Notice IS 
hereby given of the pendency before the 
Department of an application for 
exemption bom the restrictions of 
section 406(b)(2) of the Act. The 
proposed exemption was requested in 
an application filed on behalf of the 
Pension Plan, pursuant to section 408(a) 
of the Act. and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 16471, April 28.1975). 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
re presentations of the applicant 

1. The Pension Plan has 5.400 active 
participants and 2.000 retirees. It had 
total assets of Sl24.000.000 as of |une 11. 
1981. 

2. The Apprenticeship Committee was 
established under a collective 
bargaining agreement between the Sheet 
Metal and Air Conditioning Contractor 
K.mployers and the Sheet Metal Workers 
Local Union ^08. It has 2.415 
participants and total assets of $793,607 
as of June 30.1900. 

3. Tbc Pension Plan and the 
A[>prentlceshlp Committee are multi¬ 
employer, iointly trusteed employee 
benefit plans. There are 32 trustees on 
the Board of Trustees of the Pension 
Plan. Seven of the 12 trustees of the 
Ap[)renticeship Committee also serve as 
trustees of the Pension Plan. The 
Ptmsion Plan also has trustees from 10 
other local unions and 10 employer 
associations. 

4. The Pension Plan proposes to loan a 
maximum of $2,200,000 (the Loan) to the 
Apprenticeship Committee for the 
construction of a building to house the 
offices of the Apprenticeship Committee 
at 464 South Lucas. Los Angeles. 
California (the Property), This amount 
represents lest than 2% of the total 
assets of the Pension Han. 

5. The Loan will be repaid In monthly 
mstallmenls to the Pension Plan over a 
P<^riod of 25 years at an interest rate of 
16%% or the prevailing rate for such 
l^ns at the lime of closing. Tliere %vill 
be a 10 year ‘•calf* provision which 
^ould give the Pension Plan the right to 


require the Apprenticeship Committee to 
repay the Loan after a 10 year period. 
The Loan will be secured by a first 
mortgage on the Property. 

6. The applicant represents that tho 
Apprenticeship Committee has a 
sufficient monthly cash flow to enable it 
to repay the Loan. The Apprenticeship 
Committee has a monthly income of 
between $42,000 and $45,000. Further, 
the Apprenticeship Committee will lease 
5,000 square feet of the Property to the 
Sheet Metal Workers Local Union #108. • 
This lease will generate an additional 
$10,000 per month in income. 

7. By fetter dated August 21.1981, the 
Bank of America, an Independent 
financial institution, stated that it has 
reviewed the proposed loan agreement 
and has represented that the loan 
agreement is standard and that the 
interest rate of 16%% as of August 21. 
1961 is appropriate for this type of loan. 
The Bank of America noted that the rate 
may change duo to market conditions at 
the time of closing. 

8. An independent appraisal of the 
l^perty to be used as collateral for tho 
Loan was made by John F. Curry, A.S.A. 
of Los Angeles, California, on July 21. 
1981. Mr. Curry states that upon 
completion of construction the Property 
will have a fair market value of 
$3,400,000. This amount is in excess of 
150% of the amount of the Loan. The 
mortgage on the Property will be duly 
recorded 

9. All of the trustees of the Pension 
Plan and the Apprenticeship Committee 
represents that the proposed transaction 
is in the interests of and protective of 
the Pension Plan and the Apprenticeship 
Committee and their participants and 
beneficiaries. 

10. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 40S(a) of 
the Act because: 

(1) the Loan represents less than 2% of 
the total assets of the Pension Plan: 

(2) the Pension Han will be provided 
with a good, secure investment; 

(3) the Loan will be secured by a first 
mortgage on real property owned by the 
Apprenticeship Committee and valued 
at more than 150% of the amount of the 
Loan: and 

(4) the trustees of the Pension Plan 
and the Apprenticeship Committee 
represent that the proposed transaction 


•The Sheet Met«) Weirkert Locel Union n^lOS la a 
parly In inlerrft willi reipect lo tba Appranticeahlp 
Committee liowewr. no exemption it ao^ght for 
thia leaae beceuae the applicant repreaent that it la 
%vithin the icope of Prohthited TranaacUon 
Exemption 7S-1 (41 FR 12740. March 20,1970) and 
Prohibited Traneactlon Exemption 77-10 (42 FR 
SSeia |uJy 1,1977). The Depertmenl ie not propoalng 
an cxemptioa in thia notice beyond that which la 
prov'lded in tho abo\e-dted cU§$ exemptioitt. 


is in the Interests of and protective of 
the Pension Plan and the Apprenticeship 
Committee. 

Notice to Interested Persons 

A copy of the Notice of Pendency as 
published in the Federal Register will be 
mailed to all participants and 
beneficiaries of the Pension Plan and the 
Apprenticeship Committee within 15 
days after its publication in the Federal 
Register. These interested persons %vill 
be informed of their right to comment 
and request a hearing within the time 
period set forth in the Notice of 
Pendency. 

General Information 

The attention of interested persons is 
directed to the following; 

(1) The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act does not relieve a 
fiduciary or other party in Interest or 
disqualified person from certain other 
pro^sions of the Act including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does it affect the 
requirement of section 401(a) of the 
Internal Revenue Code of 1954 that the 
plan must operate for the exclusive 
benefit of the employees of the employer 
maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(a) and 406 
(b)(1) and (b)(3) of the Act; 

(3) Before an exemption may be 
granted under section 40e(a] of the Act, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of Its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act. including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 
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Written! Commonta and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period sot forth above. All comments 
will be made a pari of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a] of the Act and In accondance with 
the procedures set forth in ERISA 
Procedure 75-1 (40 FR 1M71, April 28, 
1975). If the exemption is granted, the 
restrictions of section 405(b)(2) of the 
Act shall not apply to the loon of 
$2,200,000 by the Pension Plan to the 
Apprenticeship Committee, provided the 
terms of the loan are those obtainable in 
an arm's length transaction with an 
unrelated party. 

The proposed exemption. If granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application and true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C.. this 12th day 
of November. 1961. 

Ian D. Lanoff. 

Administrator, Pt*nstion and Welfare Benefit 
Programs, Lobot^ Management ^rrices 
Administration, Department of luibor, 

|FR Pdc. A1-3MS3 FOmI saS Mnl 

aitUNO CODE 4910 - 3 S 4 I 


I Application No. 0-22471 

Proposed Exemption for Certain 
Transactions Involving Teamsters 
Local No. 20 Insurance. Healtt! and 
Welfare Plan and Trust 

agency: OfTice of Pension and Welfare 

Benefit Programs, Labor. 

action: N otice of Proposed Exemption. 

summary: This document contains a 
notice of pcmdcncy before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 


Security Act of 1974 (the Act). The 
proposed exemption would exempt the 
assignment of a lease by the Teamsters 
Local No. 20 Insurance. Health and 
Welfare Plan and Trust (the Plan), 
Toledo, Ohio, to Dental Plans. Inc. (DPI), 
a party In Interest with respect to the 
Plan, and the cash sale of furniture, 
equipment and leasehold improvements 
by the Plan to DPI. The proposed 
exemption, if granted, would affect DPI. 
paiiidpants and beneftdaries of the 
Plan, and other persons participating in 
the transactions, 

dates: Written comments must be 
received by the Department on or before 
January 20.1982. 

address: All written comments (at least 
three copies) should be sent to the 
Office of Pidudary Standards. Pension 
and Welfare Benefit Programs. Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W^ Washington, 
D.C 20218, Attention: Application No. 
D-2247. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor. Room N-4677. 200 
Constitution Avenue. N.W.. Washington. 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 
Cary H. Lefkowitz of the Department, 
telephone (202) 525-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: NoUoe IS 
hereby given of the pendency before the 
Department of an application for 
exemption hrom the restrictions of 
section 400(a) of the Act The proposed 
exemption was requested In an 
application filed on behalf of the 
trustees of the Plan, ptusuant to section 
408(a) of the Act and in accordance 
with procedures set forth In ERISA 
Procedure 75-1 (40 FR 18471. April 28. 
1975). 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for Ihc complete 
representations of the applicants. 

1. The Plan is an employee nvclfarc 
benefit plan established and maintained 
as a result of collective bargaining 
between Teamsters Local Union No. 20, 
LB.T. (the Union) and various employers 
employing meml^s of the collective 
bargaining unit represented by the 
Union. The Plan is administered by a 
Board of Trustees. Ihe Plan has 
approximately 2.000 participants. 


2. In 1977, the trustees determined that 
it was desirable to provide dental 
benefits to Plan participants. The 
trustees determined to establish a dual 
choice program and to be a provider of 
the dental benefits to those participants 
who did not elect the indemnification 
form of dental benefits. However, after 
having made the preliminary decision, 
the trustees were unable to find an 
independent contractor to establish and 
operate the Dental Care Center. 
Accordingly, the trustees made the 
following arrangements to establish and 
operate the Dental Care Center. 

3. The trustees entered into a lease 
agreement (the Lease) with Forty Four 
Corporation (FFC) os owner-lessor for 
the premises in the basement of 435 S. 
Hawley Street Toledo, Ohio, at which 
the Dental Care Center would be 
located. FFC is a party In Interest with 
respect to the Plan, but the applicants 
represent that the Lease Is statutorily 
exempt under section 406(b)(2) of the 
Act. FFC is a non-profit Ohio 
corporation which serves the sole 
purpose of holding title to real estate on 
behalf of Teamsters Joint Council 44. 
which is a District C^ndl of all 
Teamster Unions In the Northwest Ohio 
area. The trustees then purchased from 
recognized suppliers all of the 
equipment and furniture to fully equip 
the Dental Care Center. The trustees 
entered into an agreement with Health 
Systems Group (HSC) to administer and 
operate the Dental Care Center. HSG 
then entered Into an agreement with 
Kenneth A. Tannenbaum, D.D.S.. Inc. 
(KAT), an Ohio professional 
corporation, whereby KAT agreed to 
provide all professional and dental 
services at the Dental Care Center. 

4. The trustees have recently reviewed 
the situation and determined to attempt 
to "get out of the dentaJ care business'* 
and return to the position of purchaser 
of dental benefits. Accordingly, the 
trustees proposes to assign the Lease to 
DPI. an Ohio corporation whose 
principal shareholders are Dr. Kenneth 
A. Tannenbaum and Mr. John W. 

Davies. DPI would then purchase all of 
the furniture, equipment and leasehold 
improvements in the Dental Care Center 
for the greater of its depreciated book 
value or its current fair market value for 
cash. DPI would then enter Into an 
agreement with the trustees to provide 
dental benefits for all eligible 
partidpanls in the Plan and their 
dependents in accordance vrith the plan 
of benefits established by the trustees 
for a fee per eligible participant not to 
exceed the present fee, Mr. Davies and 
Dr. Tannenbaum arc parties in interest 
with respect to the Plan solely by reason 
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of providing services to the Plan. Neither 
Mr. Davies nor Or. Tannenbaiun had 
any inOuence over the trustees with 
regard to the subject transactions. The 
trustees made an independent 
determination to enter into the proposed 
transactions. 

5. The trustees have determined that 
the proposed reorganization of the 
Dental Care Center would be in the best 
interests of the Plan's participants and 
beneficiaries. The Plan would be 
released from its obligations under the 
Lease and would receive cash for the 
sale of equipment, furniture and 
leasehold improvements at the highest 
obtainable price. The equipment is not 
providing a cash return to the IHan, but 
the proceeds of the sale would be 
invested at a good rate of retunt The 
same benefits will be provided to the 
Plan participants by DPI, and the 
monthly per capita charge based upon 
eligible participants will be maintained 
at or below the current level. 

6. The applicants have submitted a 
letter from Mr, Harold Damrauer, C.P.A., 
who states that the cost of the furniture 
and equipment to the Plan was $154,914, 
and the cost of the leasehold 
improvements was $88,125. Mr. 

Damrauer states that the depreciated 
book value of the furniture and 
equipment was $102,200. and the 
depredated book value of the leasehold 
improvements was $72,735, both as of 
December 31,1980. 

7. Mr. Glenn R. Tole of the Patterson 
Dental Company of Toledo, Ohio, an 
independent appraiser, has appraised 
the fair market value of the furniture 
and equipment to be $80,675 as of April, 
1981 Mr. Ronald Frazier of the H. Mcer 
Dental Supply Co., Berkley, Michigan, 
another independent appraiser, has 
appraised the value of the furniture and 
equipment to be $83,776 as of March, 

1981. Accordingly, the applicants 
propose to sell the furniture and the 
equipment for its depreciated book 
value of $102,200, since that is greater 
than its appraised value. The applicants 
represent that they were informed by 
the appraisers that no market value 
could be given for the leasehold 
improvements because there is no 
secondary market for them. 

Accordingly, the applicants represent 
that the depredat^ book value of 
p2.735 for the leasehold improvements 
is the appropriote sales price, because, 
to the best of their knowledge, 
information and belief, it represents the 
fair market value of the leasehold 
‘niprovements. 

8. In summary, the applicants 
ritpresent that the proposed transactions 
meet the statutory criteria of section 
•Wfa) of the Act because: (1) The sale is 


a one-time transaction for cash at a 
price considerably above the appraised 
value, and no commission will be paid 
on the sale: (2) the Plan will be able to 
Invest the proceeds of the sale of non¬ 
income pn^udng assets; (3) DPI will 
provide the same dental benefits at a 
monthly per capita charge at or below 
(he current level: and (4) the trustees 
have determined that the transactions 
are appropriate for the Plan and in the 
best interests of its participants and 
benefidaries. 

Notice to Interested Persons 

Within 30 days following the 
publication of this notice in the Federal 
Register, notification will be provided to 
the Union, to employers contributing to 
the Plan, and to Plan participants. T^e 
Union and the employers will be 
noURed by letter, and the Plan 
participants will be notified by 
publication in the Union's newsletter. 
Team and Wheel." Notification shall 
indude a copy of the proposed 
exemption and will inform interested 
persons of their right to comment on the 
proposed exemption. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act does not relieve a 
fidudary or other party in interest from 
certain other provisions of the Act, 
induding any prohibited transaction 
provisions to which the exemption does 
not apply and the general fidudary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fidudary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
benefleiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; 

(2) The proposed exemption, if 
granted will not extend to transactions 
prohibited under section 406(b) of the 
Act: 

(3) Before an exemption may be 
granted under section 408(a) of the Act. 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and benefidaries and 
protective of the rights of partidpants 
and benefidaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 


not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments 

All interested persons are invited to 
submit written comments on the pending 
exemption to the adress above, within 
the time period set forth above. All 
comments will be made a part of the 
record. Comments should state the 
reasons for the writer's interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exeropdon 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and in accordance with 
the procedures set forth In ERISA 
Procedure 75-1 (40 FR 18471, April 28, 
1975). If the exemption is granted, the 
restrictions of section 406(a) of the Act 
shall not apply to the assignment of the 
Lease by the Plan to DPI and the cash 
sale of the furniture, equipment and 
leasehold improvements in the Dental 
Care Center by the Plan to DPI for a 
total of $174,935. provided such amount 
is not less than their fair market value at 
the time of the sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions to 
be consummated pursuant to the 
exemption. 

Signed at Washington, D.C., this 13th day 
of November. 1981. 

Morton Kievan, 

Deputy Administrator, Pension and Welfare 
Benefit programs, Labor-Managenwnt 
Services Administration, US. Department of 
Labor. 

tPS Xkte FIM a4ft amj 
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I Application Nos. D-2406 and D-2407] 

Proposed Exemption for Certain 
Transactions Involving Money 
Purchase Plan of WIleo Trading Co. 
and Defined Benefit Pension Plan of 
WIico Trading Co. 

aoency: Office of Pension and Welfare 
Benefit Programs. Labor. 

action: Notice of proposed exemption. 
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summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed temporary 
exemption would exempt the proposed 
loans of money for a period of five years 
by the Money Purchase Plan of the 
Wtlco Trading Company and the 
Defined Benefit Pension Plan of the 
Wilco Trading Company (the Plans), 
Lakewood. N.J.. to the Wilco Trading 
Company, Inc. (the Employer) and the 
personal guarantee of repayment by Mr. 
Harold Wllensky (Mr. Wilensky). Tlie 
proposed exemption^ if granted, would 
affect the Plans, the Employer, Mr. 
Wilensky, and other persons 
participating in the proposed 
transactions. 

date: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
30,1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4520, U.S. Department of Labor, 200 
Constitution Avenue, N.W, Washington, 
D.C 20216. Attention: Application Nos. 
D-2406 and D-2407. The application for 
exemption and the comments received 
will be available for public inspection in 
the Public Documents Room of Pension 
and Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4077, 200 
Constitution Avenue, N.W., Washington. 
D.C 202 ia 

FOR FURTHER INFORMATION CONTACT: 

Alan IL Levitas of the Department 
telephone (202) 523-8884. (This is not a 
tolbfree number.) 

SUPPLEMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a), 406 (b)(1) and (b)(2) of the 
Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(cKl) 
(A) through (E) of the Code. The 
proposed exemption was requested In 
an application filed by legal counsel for 
the Plans, pursuant to section 408(a) of 
the Act and section 4975(c)(2) of the 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR18471. April 28.1975). 
Effective December 31.1978, section 102 
of Reorganization Plan No. 4 of 1970 (43 
FR 47713. October 17.1978) transferred 
the authority of the Secretary of the 


Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Temporary Nature of Exemption 

The proposed exemption Is temporary 
ancL if granted, will expire five years 
after the date of grant with reipect to 
the making of any loan. Should the 
applicant wish to continue entering into 
loan transactions beyond the five year 
period, the applicant may submit 
another application for exemption. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persona 
ore referred to the application on file 
with the Department for the complete 
representations of the applicant 

1. The Plans, as of February 3,1981. 
each had four participants. As of May 
14.1981, total assets for the Plans 
totaled $733,435.11. The Plans* trustee is 
Mr. Wilensky. 

2. The Employer is a corporation 
organized under the laws of the State of 
New Jersey with principal offices 
located in Lakewood. New Jersey. The 
Employer engages in the business of 
buying groceries and paper goods and 
selling them at wholesale to retail 
supermarket chains and other retailers. 

3. In its normal course of business, the 
Employer borrows funds, pursuant to a 
$2.5 mfilion line of credit from the 
United Jersey Bank. These loans arc 
secured by the Employer*8 accounts 
receivable and inventory. The United 
Jersey 13ank charges the Employer an 
interest rate on these loans of the prime 
rate plus 1 percenL 

4. The Plans* trustee proposes to 
finance a portion of the Employer’s 
commodity and paper goods inventory 
on an aimual basis. Tim Employer’s 
inventory averages approximately $500 
thousand. The proposed financing 
arrangement would be administered on 
a monthly basis with a pro rate portion 
of the principal amount of the loans, 
plus interest on the total unpaid balance 
accrued to date, being repaid to the 
Plans at the end of each month. The loan 
agreement would provide that the 
Employer can borrow up to an aggregate 
of 35% of the Plana* assets. The loans 
would occur over a period of five years 
and each loan will have a maturity date 
which will not exceed the end of such 
five year period. The interest rate for the 
loans, which will be adjusted quarterly, 
will be the greater of 1 percent above 
the prime rale charged by the United 
Jersey Bank or 11 percent per annum. 


5. The loans will be secured by all of 
the Employer’s Inventory which consists 
of food commodities and dry goods, 
presently owned or hereafter to be 
owned by the Employer (the Collateral). 
The Plans will maintain perfected first 
security interests in the Collateral 
through the execution and filing by the 
Employer of security agreements on 
behalf of the Plans. The Employer will 
incur all costs necessary to obtain and 
preserve the Collateral, Including, but 
not limited to. paying all taxes, 
assessments, insurance premiums, rent 
and storage cosU. The Employer will 
warrant to own throughout the term of 
the loans all Collateral free from any 
adverse claims, security interests or 
encumbrances. The Collateral will be 
kept fully insured throughout the term of 
the loans and the Plans will be named 
insureds. In addition, the loans will be 
personally guaranteed by Mr, Wilensky, 
who has a net worth of approximately 
$2.5 million. 

6. The Plans’ trustee %vill use loan 
documents which are similar to those 
currently used by the United Jersey 
Bank and the Employer. The loan 
documents would indicate that the loan 
is secured by inventory of the Employer 
In an amount not less than 200% of the 
outstanding loan value. The principal 
balance of the loans will be reduced in 
amount if the inventory of the Employer 
ever falls below an amount equal to 200 
percent of the outstanding principal 
balance of the loans so that the 
inventory used to secure the loan will 
always be not less than 200 percent of 
the outstanding principal balance of the 
loans. 

7. Mr. Warren Hartmcn, CPJV., of 
Brick To%vn. New Jersey, has agreed to 
serve as an independent fiduciary 
manager for the proposed loans. 

Mr. Hartman In a letter dated May 6, 
1981, made the foDowing 
representations. He has been requested 
to serve as an independent fiduciary 
manoger for the proposed loans from the 
Plans to the Employer. He is a certified 
public accountant who is experienced 
with pension and profit sharing plans 
and has no relationship with the 
Employer or the Plans. After examining 
the terms of the proposed loans, be has 
initially determined that the proposed 
loans would be appropriate and suitable 
for the Plans. He will make the same 
determination immediately prior to the 
consummation of each loan transaction. 
He will be empowered and directed to 
enforce the terms of the loan agreement 
between the Plans and the Employer, 
including making demand for timely 
payment, bringing suit or other 
appropriate process against the 
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Employer in the event of default, 
keeping accurate records, and reporting 
at least annually to the Plans* trustee on 
the performance of the loans specifically 
including whether the value of the 
collateral securing the loans remains 
equal to at least 200 percent of the 
outstanding balance of the loans. He 
will be entitled to such infonnation from 
Employer and the Plans as may 
reasonably be necessary to fulfill his 
responsibilities, and will be paid 
reasonable compensation plus 
reimbursement for reasonable expenses, 
if any, including legal or appraisal fees 
or costs. All su^ compensation and 
oosts shall be paid by the Employer. 

If Mr. Hartman is unable or unwilling 
to serve, dies, resigns, or becomes 
incapacitated, another unrelated, 
qualified independent person or 
institution will be appointed to serve as 
an independent fiduciary manager for 
the proposed loan. 

8. In summary, the applicant 
represents that the proposed 
transactions meet the statutory criteria 
for an exemption under section 408(a) of 
the Act because (1) The loans will be 
approved and monitored by an 
independent fiduciary; (2) Uie Plan will 
receive an interest rate of 1 percent over 
prime with a guaranteed minimum of 11 
percent: (3) the loans will be secured by 
collateral which at all times will be 
equal to at least 200 percent of the 
outstanding loan balances and by the 
personal guarantee of Mr. Wllcnsky; (4) 
the exemption will be for a five year 
period; and (5) the trustee and the 
independent fiduciary have determined 
that the transactions are appropriate for 
the Plans and are in the best interests of 
the Plans' participants and beneficiaries 
and protective of their interests. 

Notice to Interested Persons 

Within 10 days after the notice of 
pendency is published In the Federal 
RegUter notice will be furnished to all 
participants of the Plans by certified 
mail. Such notice shall include a copy of 
the notice of pendency of the exemption 
as proposed in the Federal Register and 
shall inform interested persons of their 
ri^t to comment and request a hearing 
within the time period set forth in the 
notice of proposed exemption. 

General Information 

The attention of interested persons is 
directed to the following: 

1. The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in Interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 


prohibited transaction provisions to 
which the exemption does not apply and 
the general fidviclary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to ^scharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does it affect the 
requirement of section 401 (a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, v^l not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, v^l be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subiect to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All Interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR18471, April 28.1975). If the 
exemption is granted the restrictions of 


section 406(a). 406 (b)(1) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
tlmugh (E) of the Code shall not apply 
to the proposed loans of money for a 
period of five years by the Plans to the 
Employer and to the guarantee of 
repayment by Mr. Wilensky, provided 
that the terms of the transactions are not 
less favorable to the Plans than those 
obtainable in on arm’s-length 
transaction with an unrelated party at 
the time of consummation of each 
transaction. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all materia] terms of the transactions to 
be consummated pursuant to the 
exemption. 

Signed St Washington. D.C, this 13th day 
of November 1961. 

Un D, LsoofT, 

Adminiatrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, US, Department of Labor* 
pit Doc PM lf*is-st; M AmJ 
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(Application No. D-2300) 

Proposed Exemption for Certain 
Transactions Involving Carpenters 
Retirement Trust of Western 
Washington 

agency: Office of Pension and Welfare 

Benefit Programs. Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt prior commitments for and 
purchases by the Carpenters Retirement 
Trust of Western Washington (the Plan), 
Seattle, Wash., of first mortgage loans 
from banks, savings and loan 
institutions and mortgage bankers 
(Financial ln8titution(s)) which were 
parties in interest and ^squalified 
persons with respect to the Plan solely 
by reason of servicing mortgages which 
they previously had sold to the Plan. 
Su<^ loans were secured by mortgages 
on multiple unit residential, Industrial 
and commercial buildings constructed 
by persons who are contributing 
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employers with respect to the Wan. The 
proposed exemption, if granted, would 
affect participants and beneficiaries of 
the Plan, the Financial Institutions 
involved, contributing employers to the 
Plan and other persons who participated 
in the transactions. 

DATES: Written comments must be 
received by the Department on or before 
February 1,1982. 

EFFECTIVE DATE: If the proposed 
exemption is granted, the exemption will 
be effective from August 8,1975 until 
April 4.1980.* 

ADDRESS: All wnth;n comments (at least 
three copies] should be sent to the 
Office of Fiduciary Standards. Pension 
and Welfare EJenefit Programs, Room C- 
4526. U.S. Department of Labor, 200 
Constitution Avenue. N.W.. Washington, 
D.C 20216. Attention: Application No. 
D-2300. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benoni Programs, U.S. 
Department of Lidj.>r, Room N-4577, 200 
Constitution N.W.. Washington, 

D.C 20216. 

FOR FURTHER INFORMATIOH CONTACT: 
Paul R. Antsen of the Department, 
telephone (202) 523-6915. (This Is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) of the Act and from the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code. The proposed exemption was 
requested in an application filed by 
counsel for the Wan. pursuant to section 
406(a) of the Act and section 4975(c)(2) 
of the Code, end in accordance with 
procedures set for^r in ERISA Procedure 
7S-1 (40 FR 18471. April 2a 1975). 

Effective Dece::ih*er 31.197a section 
102 of Reorganiz3fir>n Plan No. 4 of 1978 
(43 FR 47713. Octoi er 17, 1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 


'Th» appUcanti havr prrvioaaly aought and 
oblainad an admlnlitraiive motaption for 
proapective traniactiona. Sra Prohibited 
TranMctkw Exemption 81<a Uanuaiy 13. lOSI. 46 FR 

soasv 


are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a Taft-Hartlcy multi¬ 
employer pension plan which covers 
approximately 18.000 participants 
employed by both commercial and 
residential building contractors in 
western Washington. Plan assets as of 
April 30,1980 total approximately 
$ 88 , 000 , 000 . 

2. Historically, the Joint Board of 
Trustees of the Plan (the Board) had 
adapted an investment policy (the 
Investment Policy) which provided the 
broad investment philosoj^y to be used 
as a basis for investment decisions. The 
Investment Policy indicated that the 
Plan could retain investment managers 
and enumerated a general listing of 
investment vehicles which could be 
considered for Plan investments. The 
Board appointed several trustees of the 
Plan to an investment committee (the 
Investment Committee) which was to be 
responsibile for investment decisions for 
that portion of the investment portfolio 
not delegated to investment managers. 
Tlic Investment Policy permitted the 
Investment Committee to authorize 
investments in real estate mortgages 
subject to specific guidelines (discussed 
below). Mortuage investments have 
traditionally been included in the Plan's 
investment portfolio although the party 
responsible for such investment 
dedsions has shifted between the 
Investment Committee and selected 
investment managers. Whereas the 
authority had originally been with the 
Investment Committee, with the advent 
of the Act the authority to make 
mortgage investments was delegated, in 
late 1974, to the Plan's investment 
managers. However, the performance of 
the Investment managers demonstrated 
to the Board that mortgage investments 
could be more efTidently and 
economically made for the Plan if they 
were handled by the Investment 
Committee. Therefore, on June 14.1979, 
the Board voted to return all authority 
for mortgage investment decisions to the 
Investment Committee. 

3. In order to obtain construction 
loans, developers or owners of sites 
upon which buildings are to be 
constructed must have a commitment 
from a Financial Institution to provide 
permanent mortgage Hnancing once 
construction has been completed. Such 
Financial Institutions often do not hold 
for their own investment those mortgage 
loans which they have made on such 
commercial and industrial buildings: but 
instead, sell the mortgage loans to long¬ 
term investors, pursuant to a written 
commitment made by such an investor. 
In many instances the Finandal 


Institution relies on the commitment of 
the long-term investor in giving its own 
finandal commitment for the original 
permanent mortgage loan. On numerous 
occasions the Plan has engaged In such 
transactions by the issuance of 
commitments to Financial Institutions. 
Such commitments have obligated the 
Plan to purchase promissory notes 
originated by the Finandal Institutions 
and secured by first mortgages (both 
new and seasoned) which have been 
taken in exchange for permanent 
financing. Many of the contributing 
employers to the Plan are potential 
contractors for the types of construction 
projects that would qualify under the 
Investment Policy guidelines for 
mortgage Investments. 

4. The procedure which had been 
adopted by the Plan for considers of 
such investments Included the following 
steps: (a) A Finandal Institution would 
approach the Plan with a spedfic 
mortgage: (b) credit reports (induding an 
MAI appraisal) developed by the 
Finandal Institution regarding the 
owner of the property would be 
furnished to the I^an (a requisite to Plan 
consideration was that the report be of 
the highest rating of such Financial 
Institution); (c) legal counsel for the Plan 
would review the proposal and issue a 
written opinion as to the legal 
sufficiency of the documents governing 
the purchase agreement and mortgage 
insurance; (d) where the Plan made a 
decision to purchase, a commitment 
letter was issued setting forth the 
significant terms of the purchase 
agreement; and (e) in most instances, 
the Financial Institution would agree to 
service the mortgage at a stated fee. At 
the time of the purchase by the Plan the 
documents governing the purchase 
agreement would be assigned to the 
Plan. Thereafter, the Finadal Institution 
serviced the mortgage by assuming 
responsibility for collecting payments, 
sending late notices and handling 
foreclosures. It was expected that more 
than one mortgage would be purchased 
from the same Financial Institution. 

5. When the Plan delegated authority 
to make mortgage investments to certain 
investment managers the Investment 
Policy was Incorporated as an appendix 
to their investment contracts. Adherence 
to the Investment Policy was monitored 
by the Investment Committee. The 
Investment Policy contained spedfic 
criteria to be followed when making 
investment decisions regarding real 
estate mortgages. These criteria stated 
that each mortgage accepted for 
investment must: 

(a) Be a first lien mortgage or deed of 
trust insured by a standard form ATA 
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policy of mortgage Insurance issued by a 
rcco^zed title insurance company: 

(b) Constitute permanent tinancing 
and, if the mortgage is for new 
construction, the project shall be one on 
which one or more contributing 
employers are major contractors or 
subcontractors; 

(c) Be a mortgage of industrial 
property or commercial property 
(induding multiple unit residential 
dwelling), located with the 
geographical limits of the [Plan]: 
mortgages on the following tvpe 
properties are expressly excluded for 
investment purposes: motels, nursing 
homes and bowling alleys; 

(d) Not exceed in amount 5% of the 
value of the total [Plan] assets. 

(e) Not be one where the mortgagor 
(owner) is a contributing employer to 
the [Plan]: and 

(f) Be either federally insured FHA 
(Federal Housing Administration) or GI 
mortgages. GNMA (Government 
National Mortgage Association) 
packages, conventional mortgages 
insured by MGIC (Mortgage Guarantee 
Insurance Corporation) or equivalent 

6. The Plan retained Loomis—Sayles dt 
Company (Loomis) and Rainier 
Investment (Rainier) as investment 
managers with discretionary authority 
to invest in real estate mortgages. All 
mortgages invested in by Loomis and 
Rainier were discretionary; in other 
words, the Plan had no requirement that 
a percentage of assets be invested in 
mortgages. Rather, such investments 
were selected by the individual 
investment managers as a prudent 
investment compared to other available 
investments. While Loomis and Rainier 
had discretionary authority with respect 
to the individual mortgages they would 
acquire, both investment managers have 
represented their adherence to the 
Investment Policy guidelines. Both 
investment managers have also 
represented that there is no affiliation or 
relationship between themselves and 
any of the real estate brokerage firms 
from whom they have purchased 
mortgages on behalf of the Plan. 

7. This application request has 
identified specific mortgages 
(collectively referred to as the 
Mortgages) which were acquired In the 
normal course of investment conduct 
both by Loomis and Rainier, the 
acquisition of which may have been in 
violation of the Act and the Code. In 
addition, the Investment Committee 
made additional investments secured by 
real estate for which relief has also been 
sought. 

August 6.1975, Loomis purchased 
the first of three deed of trust mortgages 
for units in a condominium 


development These acquisitions were 
from Seafirst Mortgage Co. who had 
become a party in interest with respect 
to the Plan based on an existing 
servicing arrangement which resulted 
from a prior purchase by Loomis on 
behalf of the Plan. These investments 
involved unrelated borrowers who had 
purchased individual residential units in 
such development The amounts 
financed on such properties ranged from 
$42,000 to $75,000, had interest rates 
between 0 and 9V% percent and were all 
for a period of 30 years. On August 10. 
1978. Loomis made an addition^ 
commitment to Washington Mortgage 
Company, an existing service provider 
to the Plan. The actual purchase did not 
occur until October 1.1979, hence the 
purchaser of record was the Investment 
Committee which had retaken 
investment authority involving real 
estate earlier that year. The mortgage 
was to Executive folates and was 
secured by an apartment building 
complex. The original amount of the 
mortgage was $GS7JOOO with interest at a 
rate of 10!4 percent for a period of 30 
years. 

Rainier made commitments and 
subsequently purchased several 
commercial mortgages from existing 
service providers as follows: 

(a) The Vanderstaay Mountford & 
Yarshrut mortgage, secured by a 
medical building, was acquir^ on 
November 1,1978 in the amount of 
$915,000 with an interest rate of 9Vii 
percent for a period of 15 years: 

(b) The Brack Investment Co. 
mortgage, secured by an office 
warehouse building, was acquired on 
October 24.1979 in the amount of 
$176,000 with an interest rate of 10% 
percent for a period of 15 years; 

(c) The AnnesL Johnson and Kunz 
mortgage, secured by a warehouse 
building, was acquii^ on November 9. 
1979 in the amount of $388,000 with an 
interest rate of 10% percent for a period 
of 15 years; and 

(d) The Earl McCarthy mortgage, 
secujed by a retail store in a shopping 
center, was acquired on March 19,1980 
In the amount of $1,000,000 with an 
interest rate of 10% percent for a period 
of 24% years. 

As previously stated, on June 14,1979, 
the Board voted to sliift the mortgage 
investment responsibility from outside 
investment advisors to its Internal 
Investment Committee. The Board 
specifically designated the administrator 
of the Plan (the Administrator) to act on 
its behalf in the selection of mortgages 
for investment The Administrator was 
to screen all prospective mortgage 
investments to determine whether they 
satisfied the Investment Policy criteria 


for approved mortgage investments. 
Before a final commitment to any 
mortgage was given, the Investment 
Committee, acting on behalf of the 
Board, was to give approval to the 
mortgage investment As a result of this 
shift of investment authority, the 
administrator made commitments to two 
borrowers in August and September of 
1979. The August commitment resulted 
in the Plan loaning money to R & S 
Associates, secured by a newly 
constructed warehouse facility. This 
mortgage was acquired April 4,1960 
from Executive House Ino, a party in 
interest service provider who is also 
represented as being independent of and 
unrelated to any party representing the 
Plan. The mortgage was issued In the 
amount of $825,000 at 11 percent interest 
for 15 years. The September 
commitment resulted in the Plan loaning 
money on April 1.1980. The mortgage 
loan extended credit to Mr. Charles D. 
Scott and was secured by a mortgage 
interest in a newly constructed 
warehouse, office and storage building. 
This mortgage was in the amount of 
$565,000 at 11% percent for a term of 15 
years. The mortgage commitment and 
subsequent pur^ase was from 
Washington Federal Savings and Loan 
(WFSL). WFSL is also represented to be 
independent of and unrelated to any 
party representing the Plan; however, 
WFSL is a party in interest by virtue of 
servicing arrangements emanating from 
a previous mortgage sale to the Plan, 

8. In summary, the applicant 
represeents that the statutory criteria 
contained in section 408(a)of the Act 
have been satisfied as follows: (1) The 
exemption provides that the terms of the 
Mortgages were not less favorable to the 
Plan than the terms generally available 
in anns-Iength transactions between 
unrelated parties; (2) the Mortgages 
extended credit ozUy to entities who 
were not parties in interest with respect 
to the Plan; (3) the Mortgages were 
either feder^y insured, insured by 
private mortgage insurance or did not 
exceed 75% of the MAI appraised value 
of the property; (4) none of the 
individual Mortgages exceeded 5% of 
the current value (as that term is defined 
In secUoD 3(26) of the Act) of Plan 
assets; and (5) the Board has 
represented that the Mortgages were in 
the best interest of the Pl^ at the time 
they were acquired. 

Notice to Interested Persons 

Within ten days following the 
publication in the Federal Register, 
notice of the proposed exemption will be 
mailed to all associations which 
represent employees of covered 
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employers, and all current parties to the 
collective bargaining agreement creating 
the Plan: and within forty-flve (45) days 
following publication in the Federal 
Register, notice of the proposed 
exemption will be summarized and 
printed in the ‘•Carpenters Family 
Health*^ a quarterly publication which is 
mailed to all participants and 
beneficiaries. Such summary shall 
Include notice of participants and 
beneficiaries right to comment within 
the period set forth in the notice. 

General Information 

The attention of interested persons Is 
directed to the following: (1) Tbo fact 
that a transaction is the subject of an 
exemption under section 408(a) of the 
Act and section 4975(c)(2) of the Code 
does not relieve a fidudary or other 
party in interest or disqualiHed person 
from certain other provisions of the Act 
and the Code, induding any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fidudary to discharge his duties 
respecting the plan solely in the interest 
of the pa^cipants and benefidaries of 
the plan and in a prudent fashion In 
accordance %vilh section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, %^1 not extend to transactions 
prohibited under section 406(b] of the 
Act and section 4975(c)(1) (E) and (F) of 
the Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and benefidaries and 
protective of the rights of partidpants 
and benefidaries of the plan, and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is In fact a 
prohibited transaction. 

Written Comments 

All interested persons are invited to 
submit written comments on the pending 


exemption to the address above, within 
the time period set forth above. All 
comments will be made a part of the 
record. Comments should state the 
reasons for the writer's Interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth In the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code shall not apply, from August 6. 

1975 until April 4.198a to commitments 
for and purchase by the Plan of the 
Mortgages in accordance with 
guidelines and procedures set forth in 
the application from certain Financial 
Institutions, which were parties in 
interest or disqualified persons with 
respect to the FHan solely by reason of 
servicing mortgages which they had 
previously sold to the Plan. The 
foregoing exemption will be applicable 
only if the following conditions were 
met* 

(a) At the time the transactions were 
entered into, the terms of the 
transactions were not less favorable to 
the Plan than the terms generally 
available in arm's-length transactions 
between unrelated parties: 

(b) The Plan maintained for a period 
of six years from the date of the 
transaction the records necessary to 
enable the persons described in 
paragraph (c) to determine whether the 
conditions of this exemption have been 
met, except that (1) a prohibited 
transaction will not be deemed to have 
occurred if, due to circumstances 
beyond the control of the fiduciaries of 
the Plan, records are lost or destroyed 
prior to the end of the 6 year period and 

(2) no party in interest shall subject 
to the civil penalty which may be 
assessed under section 502(1) of the Act, 
or to the taxes imposed by section 4975 
(a) and (b) of the Code if the records are 
not maintained, or not available for 
examination as required by paragraph 

(c) below; 

(c) Notwithstanding any provisions of 
subsections (a) (2) and (b) of section 504 
of the Act the records referred to in 
paragraph (b) are unconditionally 


available at their customary location for 
examination during normal business 
hours by: 

(1) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service; 

(2) Any Trustee of the Plan or any 
duly authorized employee or 
representative of such Trustee; 

(3) The Plan's investment m8nager(s) 
or any duly authorized employee or 
representative of such investment 
managerfs): 

(4) Any employer or Plan participants, 

(5) Any employee organization or duly 
authorized representative of such 
organization, whose members are 
covered by the Plan; and 

(6) Any participant or beneficiary. 

The proposed exemption, if granted, 

will be subject to the express condition 
that the material facts and 
representations contained in the 
application arc true and complete, and 
that the application accurately describes 
all material terms of the transactions to 
be consummated pursuant to the 
exemption. 

Signed at Washington, D.C, this 13lh day 
of November, 1061. 

Ian D. Lanoff. 

Administrator, Pension and Welfare Benefit 
Program, Laboi^Management Services 
Administration, U,S Department of Labor. 
pa Doc. niod a45 ««] 
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[Application No. D-2311] 

Proposed Exemption for Certain 
Transactions Involving Commerce 
Southwest, Inc. and Subsidiaries 
Employees Retirement Plan 

AQf ncy: Office of Pension and Welfare 

Benefit Programs, Labor. 

action: Notice of Proposed Exemption. 

SUMtiANY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed sale of real 
property (the Land) and improvements 
(the Building) to the Commerce 
Southwest, Inc. and Subsidiaries 
Employees Retirement Plan (the Plan), 
Dallas, Tex., by the National Bank of 
Commerce of Dallas, Texas (the Bank), a 
party in interest with respect to the Plan, 
and subsequent leaseback of the Land 
and Building by the Plan to the Bank. 
The proposed exemption, if granted. 









Federal Register / Vol. 46, No. 224 / Friday. November 20, 1981 / Notices 


57179 


would affect Commerce Southwest, Inc. 
(Commerce Southwest), the sponsor of 
the Plan, the Ekink. participants and 
beneficiaries of the Plan, and other 
persons participating in the 
transactions. 

date: Written comments and requests 
for a public hearing must be received by 
the Department on or before January 6, 
1982, 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room O 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W„ Washington. 
D.C. 20216, Attention: Application No. 
D-2311. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefits Programs, U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue, N.W,, Washington, 
D.C. 20216, 

FOR FURTHER INFORMATION CONTACT: 

Mr. Louis Campagna of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a)i 406(b)(1) and (2) of the 
Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(l)(Al through (E) of the Code. 

The proposed exemption was requested 
in on application filed by Commerce 
Southwest pursuant to section 408(a) of 
the Act and section 4975(c)(2) of the 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,1975). 
Effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to Issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a unit benefit pension 
plan with approximately 181 
participants. As of September 30,1980, 
the Plan had total net assets of 
52.316,370. The Trust Department of the 


Bank is responsible for managing the 
Plan's Investment assets. Commerce 
Southwest was formed in 1978 for the 
purpose of acquiring the Bank. The Bank 
is presently a wholly owned subsidiary 
of Commerce Southwest. The Bank's net 
worth, as of December 31,1979, was 
$21,604,352. 

2. In June of 1980, the Bank purchased 
the Land, which consisted of an 
unimproved tract of real property 
located in Dallas, Texas, for the sum of 
$51,272. In April of 1981, the Bank 
completed construction of the Building 
on the Land. The Building consists of a 
one story office warehouse which will 
be utilizi^ as a records and storage 
facility for the Bank. Costs to the Bank 
for the construction of the Building 
totalled approximately $450,000. On 
November 21,1980, Joe Foster (Foster), 
M.A.I., S.I.R., an independent appraiser 
from Dallas, Texas, determined that the 
fair market value of the Land and 
Building, upon completion of the 
Building, would be $535,000. 

3. The Bank proposes to sell the Land 
and Building to the Plan for cash at its 
cost of $501,272 and subsequently enter 
into a lease (the Lease) for the Land and 
Building with the Plan. No brokerage 
commission or transfer taxes will be 
charged the Plan in connection with the 
sale. The Lease will provide for an 
initial five-year term with options to 
renew by the Bank for three consecutive 
five-year terms. The Lease will be a 
triple net lease whereby the Bank would 
pay all costs associated with 
maintenance, insurance and taxes on 
the Land and Buildins. The Bank %vill 
pay the Plan a monthly rental of $4,175. 
Foster determined on November 21,1980 
that the fair market monthly rental value 
of the Building upon completion would 
be $3,933. Upon expiration of the initial 
five-year term of the Lease and upon 
each succeeding renewal date an 
updated appraisal would be made of the 
Land and Building by a qualified 
independent appraiser and the rental 
payments will be adjusted to reflect 
then current fair market rental values. 
Based upon the initial monthly rentals of 
$4,175 on the Lease and not taking into 
account the expected appreciation of the 
Land and the Building. Commerce 
Southwest estimates the proposed 
transactions would provide the Plan 
with a net rate of return of 
approximatelv 10%. 

4. Mr. Lovell M. Turner, Jr. (Turner), a 
licensed real estate broker of Dallas, 
Texas, will be appointed ancillary 
trustee of the Plan. Turner will have 
complete authority to deal %vith or 
transact any business concerning the 
acquisition, ownership, management, 
sale, exchange or other disposition of 


the Land and Building. Turner will 
determine prior to the sale and Lease of 
the Land and Building, whether the 
transactions should be entered into by ^ 
the Plan. Turner will also monitor the 
terms of the Lease during its duration. 
Turner is independent of the parties to 
the transactions except that he has a 
checking account with a balance of 
$11,240, certificates of deposit of $11,800 
and an unsecured loan of $3,000 with the 
Bank. Turner's net worth is 
approximately $492,740. The Bank will 
deposit with Turner upon execution of 
the Lease $25,050, the equivalent of 6 
months rent, to be used as security for 
the Bank's obligation pursuant to the 
Lease. This deposit will be kept at the 
Bank in an account over which only 
Turner has signatory control. 

5. The Bank represents that it will pay 
to the I^an upon the sale, exchange or 
other legal disposition of the Land and 
Building during the initial five year term 
of the Lease or any of the renewal terms 
of the Lease by the Bank the difference 
between the amount received by the 
Plan and $501,272, assuming the fair 
market value of the Property decreases 
to less than $501,272. The agreement 
insures the Plan will not lose its original 
investment in the Land and Building. 
Commerce Southwest represents that 
the Land and Building is located in an 
industrial park in Dallas and would be 
readily adaptable to the needs of other 
prospective tenants or buyers. 

6. In summary, the applicant 
represents that the proposed sale and 
Lease will satisfy the statutory criteria 
of section 408(a) of the Act because (1) 
Turner, an independent party, will 
determine prior to the execution of the 
proposed sale and Lease whether the 
transactions are in the best interests of 
the Plan: (2) the transactions will allow 
the Plan to obtain a valuable property at 
less than the appraised value; (3) the 
Plan will receive a cash deposit upon 
execution of the Lease to be used as 
security for the Bank's obligations under 
the Lease; (4) rentals received by the 
Plan will be adjusted every five years to 
reflect the fair market rental value of the 
Property and Building; (5) Turner will 
maintain complete responsibility with 
respect to the Property and Building and 
will monitor the terms of the Ixase; and 
(6) the Bank will reimburse the Plan for 
any loss occurred in the sale, exchange 
or other disposition of the Property and 
Building during the initial flve year term 
of the Lease and any of the renewal 
terms of the Lease. 

Tax Consequences of Transactions 

The Internal Revenue Service has 
determined that payments of amounts In 
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excess of fair market %*alue to a plan 
constitutes a contribution to the plan to 
the extent of such excess and therefore 
must be examined under Code sections 
401(aH4). 401 and 415. 

Notice to Interested Persons 

Notice will be provided to all 
participants and beneficiaries of the 
Plan within 15 days after the publication 
of the notice of pendency in the Federal 
Register. Notice will be by mailing or 
posting at locations within the premises 
of the Bank which are customarily used 
for notices to Bank employees. Such 
notice will include a copy of the notice 
of pendency as published in the Federal 
Register and a statement informing 
interested persons of their right to 
comment or request a hearing on the 
pending exemption within the period set 
forth in the notice of pendency. 

General Information 

The attention of interested persons Is 
directed to the following: 

(1) llie facts that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)i2) 
of (he Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general Bduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge bis duties 
respecting the plan solely in the intejnest 
of participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 406(a] of the Act 
and section 4975(c)(2) of the Code, the 
Department must ^d that the 
exemption Is administratively feasible, 
in the interest of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to and not 
in derogation of any other provisions of 
the Act and the Code, including 
statutory' or administrative exemptions 
and transitional rules. Furthermore, the 


fact that a transaction Is subject to an 
administrative or statutoiy exemption is 
not dispositive of whether the 
transa<kion is in fact a prohibited 
transactioa. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address aboi^, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and representation 
set forth in the application, the 
Department is considering granting the 
requested exemption under the authority 
of section 4oe(a) of the Act and section 
4975(c)(2) of (he Code and in accordance 
with the procedures set forth in ERISA 
Procedures 75-1 (40 FR 1S471. April 28. 
1975). If the exemption is granted, the 
restrictions of section 406(a), 406(bHl) 
and (2) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) throu^ (E) of the Code 
shall not apply to (1) the cash sale of the 
Land and the Building by the Dank to the 
Plan for $501,272, provided that the price 
is not greater than the fair market value 
of the Land and Building at the time of 
sale; and (2) the Lease of the Land and 
Building the Plan to the Bank 
provided rental payments under the 
Lease are not less than the fair market 
rental value. 

The proposed exemption, if granted, 
will be tubiect to the express conditions 
that the material facts and 
representations contained In the 
applications are true and complete, and 
that the application acetuately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washix^gton. O.C, Ihli 12th day 
of November, 1961. 

Ian D. LanofT, 

Administrator, tension and Welfare Benefit 
Pnogroma. Labor-Monogement Services 
Adminhtrathn, US. Department of Labor. 

IHt Dve at-»47« PSwi M Ml) 
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(Exemption Application Nos. D-269S and D- 
2696] 

Proposed Exemption for certain 
Transactions Involving East 
Tennessee Orthopedic Clinic P.C. 
Money Purchase Pension Plan, and 
East Tennessee Orthopedic Clinic P.C. 
Profit-Sharing Plan 

agency: Office of Pension and Welfare 
Benefit Programs, Labor. 

ACTION; Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transactioa restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt (1) the proposed purchase of 
certain re^ propel (the Property) by 
the East Tennessee (Orthopedic Cllinic 
P.C. Money Purchase Plan (the Money 
Purchase ^n) and the East Tennessee 
Orthopedic Clinic P.C. ProBt Sharing 
Plan (the Profit Sharing Plan) 
collectively, (the Plans), Knoxville, 
Tenn., from C.C.C A B. Properties (the 
Partnership) which is party in interest 
with n^pect to the Plans, and (2) the 
proposed subsequent lease (the Lease) 
of the Property by the Plans to the East 
Tennessee Orthopedic Clinic (the 
Employer), the sponsor of the Plans. The 
proposed exemption, if granted, would 
affect the Plans, the Partnership, the 
Employer and other persons 
participating in the transactions. 
date: Written comments and requests 
for a public bearing must be received by 
the Department on or before December 
3a 1981. 

ADOREsm All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
452a U.S. Department of Ubor. 200 
Constitution Avenue, NW„ Washington. 
D.O 202ia Attention: Application Nos. 
D-2695 A D-zaoa The application for 
exemption and the comments received 
will available for public Inspection In 
the Public Documents Room of Pension 
and Welfare Benefit Programs. U.S. 
Department of Labor Room N-4677, 200 
Constitution Avenue, NW., Washington. 
D.a 20216. 

FOR FURTHER INFORMATION CONTACT. 

Richard Small of the Department, 
telephone (202) 525-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notloe is 
hereby given of the pendency before the 
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Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(1) and 406(b)(2) of 
the Act and from Uie sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application Hied by the Employer, 
pursuant to section 408(a) of the Act and 
section 4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28.1975). Effective Docember 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 TO 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Money Purchase Plan is a 
pension plan which as of August 20, 

1981, had assets of $1,188,619 and 15 
participants. The Profit Sharing Plan as 
of August 20.1978 had assets of 
$1,088,760 and 15 participants. The 
Valley Fidelity Bank and Trust 
Company (the Trustee) located in 
Knoxville, Tennessee is the Trustee of 
the Plans and is responsible for the 
investment decisions of the Plans. The 
Trustee is independent of all the parties 
to the proposed transactions. The 
Employer is a Tennessee corporation 
formed on january 1,1970 specializing In 
the practice of orthopedic medicine, 
stockholders, officers and directors (the 
Principals) of the Employer are John H. 
Bell, Archer W. Bishop, )r., C. Sanford 
Carlson. Dennis Coughlin, William 
Gallivan and William Hovis. The 
Partnership is a general partnership 
composed of the Principals. 

2. The applicant is requesting an 
exemption that will permit the Plans to 
purchase the Property for cash of 
$800,000 and subsequently lease the 
Property to the Employer. The Plan will 
not pay any sales commission or fees in 
such sale. Each Plan will contribute 
$400,000 to the purchase price and each 
Plan will own a one-half interest in the 
Property. The Property consists of land, 
a parking lot and a clinic building which 
is presently leased by the Partnership to 
the Employer at an annual net rental of 
$89,784. The Property was appraised 
(the Appraisal) on )une 13.1980 by Mr. 


Jeff Fletcher CC.LM. (Fletcher), an 
independent appraiser. Flectcher 
represents that as of June 13,1981 the 
Property had a fair market value of 
$860,000. The applicant is proposing that 
the Plans, after their purchase of the 
Property, enter into the Lease of the 
Property to the Employer. The Lease will 
be for a period of 10 years with a 5 year 
option commencing at the closing of the 
purchase of the Property by the Plans. 
The rent which was established by the 
Appraisal will be $107,500 annually 
payable in advance in 12 equal monthly 
payments. In addition, the rent will be 
adiusted annually to a rate equal to the 
fair market rent at that time. The Lease 
will be a triple net lease and the 
Employer will be responsible for 
maintaining adequate insurance on the 
Property as well as being solely 
responsible for the condition, operation, 
repair, maintenance, renovation, 
improvement and management of the 
Property and the payment of taxes on 
the Property, 

3. Prior to the Plans* entering into the 
proposed transactions, the Trustee must 
examine the proposed transactions and 
certify that the transactions will be in 
the best interests and protective of the 
participants and beneficiaries of the 
Plans. The Trustee must also certify that 
the terms and conditions of the 
proposed transactions will be at least as 
favorable to the Plans as those which 
the Plans could receive in a similar 
transaction with an unrelated party. The 
Trustee will also monitor the terms and 
conditions of the proposed transactions 
and will have the responsibility of 
enforcing the terms and conditions of 
the proposed transactions on behalf of 
the Plans. 

4. The applicant represents that the 
proposed transactions will satisfy the 
criteria of^cction 408(a) of the Act as 
follows: (1) The independent Trustee of 
the Plans represents that the 
transactions will be in the best interests 
of the Plans; (2) an independent Trustee 
will approve and monitor the terms and 
conditions of the transactions: (3) the 
price of the Property and rental rale 
were determined by an independent 
appraiser; (4) the Plans will receive the 
Property at a cost less than the fair 
market value, ond (5) the Plans will 
lease the Property at its fair market 
value throughout the duration of the 
Lease. 

Notice to Interested Persons 

Within ten days of Its publication in 
the Federal Register, a copy of the notice 
of pendency and a statement advising 
participants and beneficiaries of the 
Plans of their right to comment or 
request a hearing will be mailed to all 


participants and beneficiaries of the 
Plans. 

Tax Consequences of Transaction 

The Department of the Treasury has 
determined that if a transaction between 
a qualified employee benefit plan and 
its sponsoring employer (or affiliate 
thereof) results in the plan either paying 
less than or receiving more than fair 
market value such excess may bo 
considered to be a contribution by the 
sponsoring employer to the plan and 
therefore must be examined under 
applicable provisions of the Internal 
Revenue C^e, including sections 
401(a)(4). 404 and 415. Ibe applicant 
represents that the difference between 
fair market value of the Property and the 
sale price of the Property in the subject 
transaction will be treated as a 
contribution to the Plans and that the 
contribution to the Plans will conform to 
the applicable provisions of the Internal 
Revenue Code sections 401(a)(4). 404 
and 415. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) llie fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(t)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operote for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(C)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 
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(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutor>' exemption is not dispositive of 
whether the transaction is in bet a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit %vritten comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record 
Comments and requests for a hearing % 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department Is 
considering granting the requested 
exemption under the authority of section 
408(ai of the Act and section 4975(c)(2) 
of the Code and in 7S-1 (40 FR t84n. 
April 25,1975). If the exemption is 
granted the restrictions of section 
405(a). 40e(b)(l) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(cHl) (A) 
through (E) of the Code shall not apply 
to (1) the proposed purchase of the 
Property by the Plans for $800,000 from 
the Partnership provided that lliis price 
is not more than the fair market value of 
the Property at (he time of sale and (2) 
the Lease of Property by the Plans to the 
Employer provided that the terms and 
conditions of the Lease are at least as 
favorable to the Plans as thdso which 
the Plans could receive in a similar 
transaction with an unrelated party. 

The proposed exemption, if granted 
will be subject to the express condition 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 


Signed at Washington. D.C.. this 12th day 
of November, 1961. 

Ian D. LanofT, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, C/.5L Department of Labor. 
(PR Doc n-SMTl FYUd Sii ui] 

MUNQ coot 4S1S-2S4I 


I Application No. 0-1896 and 0-1697] 

Propoaad Exemption for Certain 
Transactions Involving Genesee 
Retirement Plan and Rooa-AUcIna 
Retirement Trust 

agency: Office of Pension and Welfare 

Benefit Programs. Labor. 

action: Notice of Proposed Exemption. 

suanMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt* (1) The acceptance by the 
Cesco Peeled Investment Trust Fund 
(the Fund), a pooled investment trust 
fund operated by Genesco Retirement 
Plan and Roos-Atkins Retirement Trust 
(the Plans), Nashville, Tenn^ from 
Genesco. Inc. (Cenesoo), the Plans* 
sponsor, on March 24.1960, of a 
settlement of a class-action suit which 
included cash and Genesco common 
stock warrants; and (2) the proposed 
exercise of the warrants, which would 
result in Fund acquisition and holding of 
qualifying employer securities and 
qualifying employer real property in 
excess of the limits set out in section 
407(a) of the Act provided that the Fund 
is in full compliance with the limitations 
of section 407(a) prior to January 1,1965. 
The proposed exemption, if granted, 
would affect the trustees (Trustees), 
participants and beneficiaries of the 
Fund and Plans, Genesco and Roos- 
Atkins. Inc., a subsidiary of Genesca 
DATE: Written comments and requests 
for a public hearing must be received by 
the Department on or before January 20. 
1982. 

EFFECTIVE DATE: The proposed 
exemption, if granted, will be effective 
as of March 24,1968 
ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4528. U.S. Department of Labor, 200 
Constitution Avenue, N.W.. Washington, 
D.C. 20216. Attention: Application Nos. 


D-1896 and D-1897. The applications for 
exemption and the comments received 
will be available for public inspection in 
the Public Documents Room of Pension 
and Welfare Benefit Programs. U.S. 
Deportment of Labor. Room N-4677.200 
Constitution Avenue, N.W., Washington, 
D.a 20216. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert N. Sandler of the 
Department telephone (202) 523-8195. 
(This is not a toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of on application for 
exemption from the restrictions of 
sections 406(a). 406 (b)(1) and (b](2), and 
407(a) of the Act and from the sanctions 
resulting from the application of section 
4975 (a) and (b) of the Code, by reason 
of section 4975(c)(1) (A) t)irou^ (E) of 
the Code. The proposed exemption was 
requested In two applications filed on 
behalf of the Fund, pursuant to section 
408(a) of the Act and section 4975(c)(2) 
of the Code, and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28.1975). 
Effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department 

Summary of Facts and Representations 

The applications contain 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the applications on frle 
with the Department for the complete 
representations of the applicants. 

1. The Plans are defined benefit plans 
with a total number of approximately 
23.300 participants and ^nefidaries. 
Investment decisions for the Fund are 
made by its independent investment 
managers, Bemstein-Macaulay, Inc., 
New York, New York and Commerce 
Union Bank. Nashville. Tennessee and 
also by the Trustees. The fotu* Trustees, 
who are shareholders and are also 
former executives and officers of 
Genesco, are Noble Caudill, William 
Blackie, W, S. Wigginton and J. P. 
Saunders. 

2. A class-action lawsuit against 
Genesco, Lila Zipkin v. Genesco, Inc., 74 
Civ. 950 (S.DJSI.Y.), is presently pending 
before the United States Federal District 
Cotui for the Southern District of New 
York (the Court). The dass of persons 
involved in the proceeding (the Class) 
includes all persons who purchased 
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shares of the common stock of Genesco 
from August 21.1972 until August 27, 
1973 and who continued to hold those 
same shares on August 27.1973. By 
notice mailed May 20.1977, the Fund 
was notified of its right to be included 
as a member of the Class by virtue of its 
purchase of 140.000 shares of Genesco 
common stock during the period 
involved. 

3. Prior to the time the action was 
commenced, the Fund was unaware of 
any cause of action that could have 
been brought against Genesco and the 
other defendants in the lawsuit. When 
the action arose and the Fund was given 
notice of its right to be included in Uie 
membership of the Class, its sole 
alternative was to bring a separate 
action on the same grounds. Due to the 
speculative nature of the suit, the 
specialized skills of the attorneys 
handling the matter and the prohibitive 
costs of maintaining a separate action 
relative to any potential fudgment or 
settlement, the Fund chose to become a 
member of the Class. The Trustees state 
that they are unaware of any separate 
actions being brought aginst the 
defendants. 

4. A stipulation of ^'Compromise and 
Settlement** was presented to the Court 
and on January 25,1960, pursuant to 
Rule 23(e) of the Federal Rules of Civil 
Procedure, the Court conditionally 
approved a proposed settlement and 
authorized submission of the proposed 
settlement to members of the Class. 
Notice of the proposed settlement was 
sent to 1,761 members of the Class 
whose ownership represented an 
unknown quantity of Genesco common 
stock. Of that number. 1.211 people 
accepted the proposed settlement All 
members of the Class had to Hie on or 
before April 25.1980, a sworn proof of 
claim indicating the number of shares of 
Genesco common stock purchased 
during the applicable period. 

5. Notice 01 the proposed settlement 
was delivered to the Trustees, on the 
Fund's behalf, In the Drst week of March 
1980 and they accepted the settlement 
on March 24,1980. On April ia 1980. the 
exemption application was filed with 
the Department. The Trustees had to act 
prior to April 25.1980 and they felt It 
was clearly in the Plans* interests to 
accept the proposed settlement. It is 
represented that the circumstances were 
compelling in that the Plans would have 
been excluded from participation in the 
settlement if the Trustees had not acted 
in a timely fashion. 

6. The terms and conditions of the 
settlement fund were negotiated at 
arm's length by the parties to the dass- 
action suit. The Fund played no role in 
those negotiations other than as a 


member of the Class. The settlement 
fund, valued at a maximum of 
approximately $1,000,000, will be 
composed of: 

(a) $250,000; and 

(b) Warrants for the purchase of an 

of 350,000 shares of common 
stock of Genesco. The holder of each 
warrant shall be entitled at any time 
during the period from November 1.1983 
to June 30.1985, to purchase one share 
of Genesco common stock at an exercise 
price equal to the average dosing price 
of Genesco common stock on the 
consolidated tape for New York Stock 
Exchange issues for the twenty trading 
days immediately preceding the day 
chosen within the above period. 

7. The value of the warrants was 
determined in the following manner. At 
the time the settlement was negotiated, 
the common stock of Genesco was 
selling for approximately $5 per share 
and experts retained by counsel for both 
parties relied on this value in all 
assumptions related to valuation of the 
warrants. Counsel for both parties 
concluded that for the purposes of the 
settlement fund, the warrants had a 
value of$750M0- 

6. It has been indicated by counsel for 
the plaintiff that it is expected that the 
amount of cash available for distribution 
to all members of the Class will not 
exceed $100,000. Furthermore, it will be 
impossible for any member of the Class 
to receive only cash as his share of the 
settlement 

9. The stipulation of "Compromise and 
Settlement" has not as yet been formally 
approved by the Court A hearing was 
held on May 6.1980, for purposes of 
arguing the merits of the proposed 
settlement At that time, counsel for 
both the plaintiff and defendant aigued 
in favor of the proposed settlement and 
it is currently under advisement by the 
Court. The applicants represent that the 
only adjustments to the settlement that 
may be made by the Court will be 
related to the assessment of reasonable 
attomev's fees, expenses and other 
costs of the litigation. 

10. The Trustees believe that the 
acquisition of Genesco warrants, and 
the exercise of those warrants during 
their period of existence, will constitute 
violations of sections 406(a)(1)(E). 
406(a)(2) and 407(a) of the Act. in that 
each will constitute, respectively, the 
acquisition and holding of non¬ 
qualifying employer securities and the 
acquisition of qualifying employer 
securities in excess of the limits set out 
in section 407(a). At the present time, 
the Fund has approximately 12% of its 
assets invested in qualifying employer 
securities and qualifying employer real 
property, if the warrants are exercised. 


based on their current value, the amount 
of additional Genesco common stock 
held by the Fund would represent less 
than one percent of the Fund's assets, 
making a total of approximately 13% of 
Fund assets invested in qualifying 
employer securities and qualifying 
employer real property. Nevertheless, it 
is represented that whether or not the 
worrants are exercised, the Fund will be 
in compliance with 407(a)(3)(B) prior to 
January 1,1985. Bemstein-MacauJay, 

Inc. wUl have the sole responsibility of 
determining whether the Fund's 
warrants should be sold or exercised 
and will also determine the timing of 
such sale or exercise. 

11. The Trustees state that an 
exemption is necessary for the exercise 
of the warrants because without it, the 
Fund's only option would be to sell the 
warrants. The Trustees believe that 
there is currently no market for the 
warrants since the option period does 
not begin until November 1.1963. Also, 
the Trustees state that if a market would 
develop, the Fund would be subject to 
certain restrictions on the sale or other 
disposition of the warrants under Rule 
144 of the Securities Act of 1933. 
Accordingly, the Trustees believe that 
giving the Fund the option of selling or 
exercising the warrants would be in the 
Fund’s best interests because of the 
added management Bexibility thereby 
afforded the Fund. 

12. In summary, the Trustees represent 
that both the past and prospective 
transactions satisfy the statutory criteria 
of section 408(a) of the Act due to the 
following: 

(a) There were compelling 
circumstances for the Trustees to accept 
the settlement prior to obtaining an 
exemption, in that the Fund could not 
otherwise have participated in the 
settlement and would have been barred 
from any attempt to recover 
independently for damages: 

(b) The terms and conditions of the 
settlement were negotiated at arm's 
length: 

(c) A substantial majority of the 
members of the Class accepted the 
settlement: 

(d) The amount of the Genesco 
common stock that the Fund would 
obtain through exerdse of the warrants 
would, at their current valuation, 
represent less than one percent of Fund 
assets, making a total of approximately 
13% of Fund assets Invested in 
qualifying employer securities and 
qualifying employer real property, and, 
whether or not the warrants are 
exercised, the Fund will be in 
compliance %vith 407(a)(3)(B) limits prior 
to January 1 , 1985: 
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(e) An independent investment 
manager, Bemstein-Macaulay. lna« 
would have the sole responsibility of 
determining whether the Fund's 
warrants should be sold or exercised 
and will also determine the timing of 
such sale or exercise; and 

(f) Providing the Trustees the 
alternative of exercising the warrants 
and purchasing Genesco stock would be 
in the best interests of the Fund because 
the Trustees would thereby be afforded 
additional management flexibility. 

Notice to Interested Persons 

Notice of the proposed exemption will 
be given to all inerested parties, 
including the participants and 
beneficiaries of the Plans, within 30 
days of the publication of the proposed 
exemption in the Federal Register. The 
notice will contain a copy of the notice 
of proposed exemption as published in 
the Federal Register and will inform the 
recipient of his/her right to comment on 
or request a hearing with regard to the 
proposed exemption. Participants who 
are currently Genesco employees will be 
notified by posting the notice on bulletin 
boards normally used for employee 
communications. Other participants and 
beneficiaries will be notified by first 
class mail. 

General Information 

The attention of interested persons is 
directed to the following: 

The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 406(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 


exemption is administratively feasible, 
in the interests of the plan and of its 
participants and benendaries. and 
protective of the rights of partidpants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the applications 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
applications, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a j of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
7S-1 (40 FR 18471, April 2a 1975). If the 
exemption is granted, the restrictions of 
sections 406(a), 406 (b)(1) and (b)(2) and 
407(a) of the Act and the sanctions 
resulting from the application of section 
4975 (a) and (b) of the Code, by reason 
of section*4975(c)(1) (A) throu^ (E) of 
the Code, shall not apply to: (1) The 
acceptance by the Fund from Genesco 
on March 24.1980. of a settlement of a 
class-action suit which included cash 
and Genesco common stock warrants: 
and (2) the future exerdse of the 
warrants and resultant acquisition of 
Genesco common stock, provided that 
the Fund is in compliance with section 
407(a)(3)(B) prior to January 1.1985. 

The proposed exemption, if granted, 
will be subject to the express condition 
that the material facts and 
representations contained in these 
applications are true and complete, and 
that the applications accurately describe 
all material terms of the transactions 
that are the subject of the exemption. 


Signed at Washington. D.C this 13th day of 
November, 1981. 

Ian D. Lanoff, 

Adminiatrotor, Penaion and Welfare Benefit 
Programa, Labor-Management Servicca 
Adminiatration, US. Department of Labor, 

tPS Doc. 81-S3474 11-lS-St; a4S UB| 
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(Application No. 0-2390) 

Proposed Exemption for Certain 
Transactions Involving James W. 

Good« M.D.« Inc,; Defined Benefit 
Pension Plan 

agency: Office of Pension and Welfare 

Benefit Programs, Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the sale of two parcels of real 
property to the James W. Good. M.D., 
Inc. De^ed Benefit Plan (the Plan). San 
Francisco, Calif., by Dr. James W. Good 
(Dr. Good) and Dona E. Good (Mrs. 
Good), disqualified persons with respect 
to the Plan, and the loan of $29,000 by 
Dr. and Mrs. Good to the Plan to fund 
the Plan's purchase of the parcels. Since 
Dr. Good is the sole stockholder of 
James W. Good, M.D.. Inc. (the 
Employer), and the only participant in 
the Plan, there is no juri^ictioin under 
Title I of the Employee Retirement 
Income Sectuity Act of 1974 (the Act) 
pursuant to 29 CFR 2510.3-3(b]. 
However, there is jurisdiction under 
Title II of the Act pursuant ot section 
4975 of the Code. The proposed 
exemption, if granted, would affect the 
beneHciaries of the Plan and Dr. and 
Mrs. Good. 

date: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
December 28,1981. 

EFFECTtVE DATE: If the proposed 
exemption is granted, the exemption will 
be effective July 28,1979. 

ADDRESS: All written comments (at least 
three copies) should be sent to the 
Office of Fiduciary Standards. Pension 
and Welfare Benefit Programs. Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington. 
D.C 20216, Attention: Application No. 
D-2390. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
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Department of Labor. Room N-4677.200 
Constitution Avenue. N.W^ Washington. 
D.C 20218. 

FOR FURTHER tNFORMATIOM COHTACT: 
Gary H. Lefkowitz of the Department of 
Labor, telephone (202) 523-6881. (This is 
not a toll-free number.) 
suPPtCMEHTARY iNFORiiATiOM: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application Hied on behalf of the 
Employer, pursuant to section 4975(c)(2) 
of tne Code, and in accordance with 
procedures set forth in Rev. Proc. 75-28, 
1975-1 C.B. 722. Effective December 31. 
1678, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713. October 17. 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

1. The Plan is a dePined benefit 
pension plan with one participant Dr. 
Good. Dr. Good is also the trustee of the 
Plan and responsible for the Investment 
decisions of the Plan. 

Z On November 8,1977, Dr. and Mrs. 
Good purchased from an unrelated party 
two parcels of unimproved real property 
in Bodega Harbour, Californio, (the 
Property) for a total of $57,800. The 
applicant represents that these parcels 
are exceptionally unique and have 
appreciated rapidly because they are 
part of a development which contains 
probably the last available parcels of 
ocean view homesites with a natural 
harbor. 

3. In early spring of 1979, Dr. Good as 
trustee for the Plan decided that the 
purchase of the Property by the Plan 
from Dr. and Mrs. Good would be in the 
best interests of the Plan. Dr. Good 
made this decision after a thorough 
investigation, which caused him to 
conclude that investment in real estate 
in California was the singularly best 
investment for the Plan to make, both 
from the standpoint of rate of return and 
investment risk. 

4, On July 28,1979. Dr. and Mrs. Good 
sold the Property to the Plan (or $89,500. 


Mr. Mark Pearson of WEC, Inc., 
exclusive agents for the developer of 
Bodega Harbour at that time, represents 
that the fair market value of the 
Property was $90,000 as of the date of 
sale. 

5. Because the Plan did not have 
sufOcient cash to consummate the 
transaction, the Plan executed a 
promissory note for $29,500 in favor of 
Dr. and Mis. Good on the date of sale. 
The credit arrangement was based upon 
then current interest rates which were 
determined before the closing by 
inquiring of financial and lending 
institutions as to the terms they would 
have required for a such a loan. The 
Plan repaid the loan in full as of January 

25.1980. 

8. Since the purchase of the Property 
by the Plan, the Property has continued 
to appreciate. By letter dated October 

24.1980. Mr. Steven G. Carpenter of 
Bodega Harbour Real Estate. InCn 
estimates the value of the Property at 
between $115,000 and $130,000. 

7. In summary, the applicant 
represents that the transactions meet 
the statutory criteria for an exemption 
under section 4975(c)(2) of the Code 
because (1) the Plan acquired the 
Property at its fair market value: (2) the 
Property has already appreciated 
considerably in value since its 
acquisition by the Plan, and it U 
expected to appreciate further; (3) the 
terms of the credit arrangement were 
determined by inquiring of local 
financial institutions as to the terms 
they would have required: and (4) the 
only Plan participant affected by the 
transactions was Dr. Good and he 
desired and caused the transactions to 
be consummated, 

Notice to Interested Persons 

Because Dr. Good is the only 
participant in the Plan and the sole 
shareholder of the Employer, it has been 
determined that there is no need to 
distribute the notice of pendency to 
interested persons. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other disqualified person 
from certain other proMsiona of the 
Code, including any prohibited 
transaction provisions to which the 
exemption does not apply; nor does ft 
affect the requirement of section 401 (a) 
of the Code that the plan must operate 
for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their benericiaries; 


(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 4975(c)(1)(F) of 
the Code; 

(3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code, the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Code, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction Is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
4975(c)(2) of the Code and In accordance 
with t^ procedures set forth in Rev. 
Proc. 75-28.1975-1 CJ3. 722. If the 
exemption is granted, the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (£) of the Code 
shall not apply to the sale on July 26. 
1979 of the Property by Dr. and Mrs. 
Good to the Plan for $89,500. provided 
that this amount was not higher lhan the 
fair market value of the Property as of 
the date of sale, and to the loan by Dr. 
and Mrs. Good to the Plan of $26,500. for 
the period from July 26.1979 until 
January 25.1980, provided the terms of 
the loan were as favorable to the Plan 
as those available In an arm's-length 
transaction with an unrelated party. 

The proposed exemption, if grunted, 
will be subject to the express conditions 
that the material facts and 
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representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions 
which are the subfect of this proposed 
exemption. 

Signed at Washington. D.C. this 12th day 
of November 1961. 

Ian O. Lanoff. 

Admini$trolor. Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, VS Department of Labor, 
int Doc si>a9<77 riwd a45 mI 

mujm cooc ssio-ss-m 


[Application No. D-27661 

Proposed Exemption lor Certain 
Transactions Involving Merrill Lynch, 
Hubbard, Inc., and its Affiliates 

agency: Office of Pension and Welfare 

Benefit Programs. Labor. 

action: Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt: (1) Transactions relating to the 
origination, maintenance and 
termination of mortgage pool investment 
trusts (Mortgage Pools) sponsored by 
Merrill Lynch, Hubbard, Inc. and its 
affiliates (Merrill Lynch Hubbard) New 
York. N.Y4 and (2) the acquisition and 
holding of certain multi-family dwelling 
mortgage-backed pass-through 
cerUncates (Certincates) of Mortgage 
Pools under certain circumstances by 
employee benefit plans (Plans) when 
Merrill Lynch Hubbard or a trustee 
(Trustee) of a Mortgage Pool Is a party 
in interest with regard to the Plans. The 
proposed exemption, if granted, would 
affect the Plans and their participants 
and beneficiaries. Merrill Lynch 
Hubbard, the Trustees, and other 
persons engaging in the transactions 
described herein. 

EFFECTIVE DATE: If the proposed 
exemption is granted, the effective date 
would be July 29.1981. 

OATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
21.1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room G- 
4526, U.S. Department of Labor. 200 


Constitution^A venue. N.W.. Washington. 
D.C. 20216, Attention: Application No. 
D-2766. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue, N.W., Washington. 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert N. Sandler of the 
Department telephone (202) 522-6195. 
(This is not a toll-free number). 
SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
sections 406(a). 406(b) (1) and (2) and 
407(a) of the Act and from the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) throu^ (E) of the Code. 
The proposed exemption was request in 
an application filed by Merrill Lynch 
Hubbard, pursuant to section 40B(a) of 
the Act and section 4975(c)(2) of Uie 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR16471. April 28,1975). 
Effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17.1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on flle 
with the Department for the complete 
representations of the applicant 

1. Merrill Lynch Hubbard is a wholly- 
owned subsidiary of Merrill Lynch & Co. 
Incorporated (Merrill Lynch & Co.) and 
is engaged in the business of real estate 
syndications and finance, real estate 
asset management mortgage banking, 
commercial, industrial and mortgage 
brokerage, and the provision of a wide 
variety of other diversified real estate 
and financial services. Merrill Lynch 
Hubbard is a qualiRed Federal Housing 
Administration (FHA) approved 
mortgagee. 

2. The Government National Mortgage 
Association (GNMA) is a government 
corporation operating under the 
direction of the Secretary of Housing 
and Urban Development GNMA 
operates several multi-family direct 
mortgage purchase programs which are 
designed to make low Interest rate FHA 


insured mortgage loans (Project Loans) 
available to multi-family housing 
projects and certain health care 
facilities during periods of monetary 
stringency. GNMA accomplishes this 
objective by committing in advance, 
generally prior to commencement of 
construction, to purchase after 
completion of construction such low 
interest rate Project Loans at prices 
substantially above prices at which such 
mortgage loans could otherwise be sold 
in the private secondary market. The 
Project Loans generally have a 40-year 
muturity and an average life of 18 years. 
Also, pursuant to FHA regulations, the 
loan to value ratio on a Project Loan can 
be no higher than 90%. Periodically, as 
the inventory of these loans builds, 
GNMA sells the Project Loans in the 
private market at prevailing commercial 
rates, which may reRect a substantial 
discount from the face principal amount. 
The resulting loss is borne by the U.S. 
Treasury and is. in fact, a housing 
subsidy progrom. 

3. The sale of Project Loans is 
accomplished through an auction 
procedure. Approximately one month 
prior to the date selected by GNMA for 
an auction. GNMA sends an auction 
invitation to all I^TiA approved 
mortgagees, such as Merrill Lynch 
Hubbard. GNMA warrants to each 
purchaser of a Project Loan that, as of 
the settlement date with GNMA, such 
Project Loan (a) is not delinquent under 
the original or modified terms thereof to 
the extent of more than one monthly 
installment of interest principal or 
escrow deposits (subject to certain 
limited exemptions) and Is not otherwise 
in default; (b) is not subject to any 
defect which would prevent recovery In 
full or in part against FHA as insured; 
and (c) Is not subject to any outstanding 
advance or advances by the mortgagee 
to the mortgagor. GNMA*s obligation 
under this warranty is limited to the 
correction of such defects as shall be 
specified in a nvritten notice furnished to 
it by the purchaser within 90 days of the 
settlement date with GNMA, or to the 
repurchase of the related Project Loan In 
the event that such defects may not be 
corrected promptly. 

4. Merrill Lynch Hubbard, acting 
through and with Its affiliates, will 
purchase Project Loans and form 
Mortgage Pools. Project Loans which are 
to be assembled in a Mortgase Pool are 
transferred to the Trustee, whereupon 
the Trustee authenticates the 
Certificates. Merrill Lynch Hubbard 
determines the rate of return (the Pass- 
Through Rate) to be provided by the 
Certificates, which is calculated from 
mortgage tables prepared by Financial 
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Publishing Company on the basis of 
each Project Loan's stated interest rate, 
less Merrill Lynch Hubbard's servicing 
fee, a 40 year amortization and an 
average life of 18 years. The Certificates 
are then sold to investors including the 
Plans. The applicant represents that the 
total value of Certificates purchased by 
a Plan with assets with regard to which 
Merrill Lynch Hubbard or the Trustee is 
a fiduciary, will not exceed 25% of the 
amount of the Certificates in a Mortgage 
PooL and furthermore, at least 50% of 
the aggregate amount of such 
Certificates will be acquired by persons 
independent of Merrill Lynch Hubbard 
or the Trustee. 

5. Merrill Lynch Hubbard or the 
Trustee or one of their afiiliates may 
have a preexisting relationship as a 
service provider or fiduciary to the 
Plans. However, all decisions relating to 
the sale, exchange or transfer of 
Certificates %vill be made on the Plans* 
behalf by fiduciaries independent of 
Merrill Lynch Hubbard or the Tnistee or 
any affiliate thereof. Merrill Lynch. 
Pierce. Fenner and Smith (MLPFaiS) 
which is the parent of Merrill Lynch, 
Hubbard, may act as underwriter for the 
Certificates and would then receive a 
fee from the Plans for its underwriting 
services. Merrill Lynch Hubbard has 
formed on such Mortgage Pool and 
began selling Certificates to Plans on 
luly 29.1961. Merrill Lynch Hubbard 
states that it was unaware that the 
transactions discussed herein 
constituted non-exempt prohibited 
transactions and that it filed this 
application for exemption as 
expeditiously as possible after 
discovering that such transactions were 
prohibited. 

6. The Certificates are issued pursuant 
to a Declaration of Trust and Pooling 
and Servicing Agreement which is made 
available to investors prior to 
investment and represent fractional 
undivided interests in the Mortgage Pool 
created by such agreement The 
.Mortgage Pool consists of: (a) The 
Project Loans, which are insured by the 
FHA; (b) The Certificate Account which 
contains all collections of principal and 
interest as well as any payments under 
FHA insurance; (c] any property 
acquired by foreclosure of a Project 
Loon or deed in lieu of foreclosure: (d) 
any FHA debentures received upon the 
assignment of a Section 221 Loon at the 
twenty year redemption point 
(discussed below); and (e) the FHA 
obligations for the insurance of the 
Project Loans. A single Certificate 
typically will evidence approximately 
$100,000 aggregate principal amount of 
Project Loans. The minimum purchase 


by any one purchaser of Certificates will 
be five single Certificates or 
approximately $500,000 aggregate 
principal amount. 

7. The applicant emphasizes that 
although the Certificates are not insured 
or guaranteed by any agenoy or 
instrumentality of the U.S. CovemmenL 
the Project Loans underlying the 
Certificates are insured by the FHA. In 
addition, the FHA will not insure a 
mortgage unless it contains a covenant, 
acceptable to the Commissioner of the 
FHA, binding the mortgagor to keep the 
property insured by a standard policy or 
policies against fire and such other 
hazards as the Commissioner may 
stipulate. 

8. If a mortgagor defaults on a 
payment the mortgagee may either 
assign the mortgage to the FHA or 
acquire title through foreclosure 
proceedings, and convey title to such 
property to the FHA. If the mortgagee 
elects to assign the mortgage to the 
FHA. the insurance benefits payable to 
the mortgagee (either in cash or FHA 
Debentures which are discussed below) 
are equal to the sum of (a) the amortized 
principal balance of the defaulted 
Project Loan: plus (b) interest accrued 
from the end of the grace period at the 
interest rale of FHA Debentures, the 
rate of which is determined by the 
higher of the prevailing rate at the time 
(a) when the commitment for FHA 
mortgage insurance was issued: or (b) 
when the Project Loan was initially 
endorsed for FHA mortgage insurance; 
less (a) an assignment fee of 1% of the 
principal balance; and (b) legal costa 
and other expenses associated with the 
assignment of the Project Loan. The 
insurance proceeds may be further 
reduced, however, according to the 
terms of the GNMA Insurance Proceeds 
Participation Certificate (IPPC), as 
discussed more fully below. 

9. In the event that the mortgagee 
elects to acquire title to the mortgaged 
property and convey title to such 
property to the FHA, the insurance 
benefits payable to the mortgagee are 
computed as above-described except 
that such benefits are not subject to the 
1% assignment fee. The mortgagee is, 
however, required to pay the costs of 
foreclosure. Since foreclosure 
proceedings can be expensive and. in 
some cases, time consuming (during 
which time, for purposes of iiUurance 
proceeds, interest accrues at the 
applicable FHA Debenture rate rather 
than as the generally higher mortgage 
rate), the majority of mortgagees elect to 
assign the mortgage to the FHA (and 
incur the 1% assignment fee) rather than 


foreclose and convey title to the 
property to the FHA. 

10. For defaulted Project Loans, the 
FHA generally pays 90% of the 
insurance claim within 15 days of the 
recordation of the assignment or 
conveyance (which action may take 50 
to 90 days) and the balance of the claim, 
after completion of an audit, within 
three to six months after such 
recordation. 

11. The Certificate holders, in the 
event of a default on a Project Loan and 
its subsequent assignment to the FHA, 
bear the risk of: (a) The loss of 30 days 
interest during the grace period; (b) 
forgoing principal and interest payments 
pending recovery from the FHA in the 
event Merrill Lynch Hubbard does not 
advance such payments; (c) the accrual 
of interest at the FHA Debenture rate 
which is generally lower than the Pass- 
Through Rate; and (d) the incidence of 
legal and other expenses associated 
with the assignment. 

12. The winning bidder on a Project 
Loan for which FHA Insurance proceeds 
are payable in cash, must sign an 
Insurance Proceeds Participation 
Certificate (IPPC) providng for the 
sharing of a portion of the FHA 
insurance proceeds with CNMA upon 
default on a Project Loan, during the 
first 38 months following the date the 
Project Loan was purchased fiom 
GNMA. The reason for the IPPC is to 
prevent a potential windfall to a 
mortgagee due to the fact that a Project 
Loan Is purchased at a discounted price 
from CNMA because of the low interest 
rate, however, FHA insurance is based 
on 100% of the principal of the Project 
Loan. 

13. A number of the Project Loans will 
be Section 221 Loans, under which a 
mortgagee has the right, pursuant to 24 
CFR 221.770, to assign such Section 221 
Loan to the FHA at the expiration of 20 
years from the dote of final endorsement 
of the related mortgage, if the Section 
221 Loan is not in default at such time. 
Such option to assign a Section 221 Loan 
to the FHA may be exercised at any 
time during the one year period 
following the twentieth anniversary of 
the final endorsement of the related 
mortgage. 

14. Any mortgagee electing to assign a 
Section 221 Loan to the FHA will receive 
in exchange therefore. FHA Debentures 
Jiaving a total face value equal to the 
then outstanding principal balance of 
the Section 221 Loon plus accrued 
interest to the date of assignment. The 
FHA Debentures will mature 10 years 
from the date of assignment of the 
related Section 221 Loan and will bear 
interest at the **going Federal rate**at 
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such dale. The ‘'going Federal rale” is 
defined to be the annual rale of interest 
speciried by the Secretary of Ihe 
Treasury for the six month period which 
includes the issuance date of the 
Debentures, 

15. In connection %vith the Mortgage 
Pools, Merrill Lynch Hubbard agrees to 
service and administer the Project Loans 
pursuant to the Declaration of Trust and 
Pooling and Servicing Agreement As 
loan servicer. Merrill Lynch Hubbard 
will have the full power and authority to 
do any and all things in connection %^th 
such servicing and loan administration 
which It may deem ncceisaiy or 
desirable. In addition, Merrill Lynch 
may advance delinquent payments on 
Project Loans to Certifleate holders. 

15. As compensation for its activities 
pursuant to the Declaration of Trust and 
Pooling and Servicing Agreement 
Merrill Lynch Hubbard is entitled to 
retain its servicing fee from interest 
payments on the Project Loans 
(including, for this purpose, the portion 
of FHA insurance proceeds allocable to 
interest). The aggregate of such 
servicing fees is an amount equal to the 
difference between the interest rate 
passed through to CerUflcateholders and 
the interest rate for each Project Loan in 
the Mortgage Pool. In addition to its 
servicing fee, Merrill Lynch Hubbard is 
entitle to certain other compensation as 
described in the Declaration of Trust 
and Pooling and Servicing Agreement. 
The applicant represents that the sum of 
all payments made to Merrill Lynch 
Hubbard in connection with a Mortgage 
Pool will not be more than adequate 
consideration for the sale of the 
Certificates, plus reasonable 
compensation for services provided by 
Merrill Lynch Hubbard to the Mortgage 
Pool. 

17. In summarv, the applicant 
represents that the transactions 
discussed herein satisfy the statutory 
criteria of section 40B(a) due to the 
following: 

(a) The Mortgage Pools will be high- 
yieWng investments which will provide 
a steady flow of income to the Plans. 
The Pass-Through Rate to the Plans on 
CertiOcatos in the July 29,1961 Mortgage 
Pool is 15.125%; 

(b) The Project Loans will be insured 
by the FHA and will be secured by 
geographically disbursed property, 
thereby reducing the chance that 
unfavorable economic developments In 
one geographic area will adversely 
affect Mortgage Pool yields: 

(c) Investment in the Certificates will 
represent a sound method by which the 
Plans may be able to diversify their 
Investments to Include investments in 
real estate mortgages; 


(d) All of the transactions for which 
Merrill Lynch Hubbard seeks exemptive 
relief will be approved by independent 
fiduciaries acting on the Plans* behalf 
and %vill be governed by the terms of the 
Declaration of Trust and the Pooling and 
Servicing Agreement, which is made 
available to investors prior to 
investment: 

(e) The total value of Certificates 
purchased by a Plan with assets with 
regard to which Merrill Ljmeh Hubbard 
or the Trustee is a fiduciary, will not 
exceed 25% of the amount of the 
Certificates in a Mortgage Pool; and at 
least 50% of the aggreeate amount of 
such Certificates will be acquired by 
persons independent of Merrill Lynch 
Hubb^d or the Trustee; and 

(f) The applicant emphasizes that the 
exemption requested herein is 
substantially identical to the class 
exemption granted as PTE 61-7. The 
principal difference Is that the Merrill 
Lynch Hubbard sponsored Mortgage 
Pools will consist of first mortgages or 
deeds of trust on multi-family residential 
property as opposed to sing le family 
residential property in PTE 61-7. The 
applicant represents that the risk to 
Plans investing in Mortgage Pools is no 
greater than the risk in investing in 
single family, residential property 
mortgage pools. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subj^t of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary, 
or other party in interest or disqualifl^ 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of &e (participants and t^nefleiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive beneflt of the employees of the 
employer maintaining the plan and their 
bonefldaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the code, the 
Department must And that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and benefleiaries and 


protective of the rights of participants 
and beneficiaries of the plan: and 

(3) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of. any other 
provisions of the Act and the Code, 
Including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All Interested persons arc Invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the lime 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest In the p€*ndlng exemption. 
Comments received v^l be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

On the basts of the facts and 
representations set forth In the 
application, the Department is 
considering granting the following 
exemption under the authority of section 
406(a) of the Act and section 4975(cH2) 
of the Code, and in accordance with the 
procedures set forth in ERISA Procedure 
75-1: 

/. Transactiona 

A. Effective July 29.1961. the 
restrictions of sections 406(a) and 407(a) 
of the Act and the taxes imposed by 
section 4975(a) and (b) of the Code by 
reason of section 4975(c)(1)(A) through 
(D) of the Code shall not apply to the 
following transactions involving 
Mortgage Pools: 

(1) The direct or indirect sale, 
exchange or transfer of Certificates in 
the Initial issuance of Certificates 
between Merrill Lynch Hubbard and the 
Plan when Merrill Lynch Hubbard or the 
Trustee of such Pool is a party in 
interest with respect to such Plan, 
provided that the Plan pays no more 
than fair market value for such 
Certificates, and provided further that 
the rights and interests evidenced by 
such Certificates are not subordinated to 
the rights and interests evidenced by 
other Certificates of the same Mortgage 
Pool; and 

(2) The continued holding of 
Certificates acquired pursuant to 
subparagraph (1). above, by a Plan. 
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B. Effective July 29.1981. the 
restrictions of sections 40G(a). 406(b)(1) 
and (2) and 407(a) of the Act and the 
taxes imposed by section 4975(a) and (b) 
of the C(^^y reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the direct or indirect 
sale, exchange or transfer of Certificates 
in the Initial issuance of Certificates of a 
Mortgage Pool between Merrill Lynch 
Hubbai^ and a Plan, and the continued 
holding of such Certificates, when 
Merrill Lynch Hubbard or the Trustee of 
such Mortgage Pool is a fiduciary with 
respect to such Plan, provided that: 

(1) The Plan pays no more than fair 
market value for such Certificates; 

(2) The rights and interests evidenced 
by such Certificates are not 
subordinated to the rights and interests 
evidenced by other Certificates of the 
same Mortgaee Pool; 

(3) Such sale, exchange or transfer is 
expressly approved by a fiduciary 
independent of Merrill Lynch Hubbard 
or the Trustee or any affiliate thereof, 
who has authority to manage and 
control those Plan assets being invested 
in the Certificates; 

(4) The total value of Certificates 
purchased by a Plan does not exceed 
25% of the amount of the issue; and 

(5) At least 50% of the aggregate 
amount of the issue is acquired by 
persons independent of Merrill Lynch 
Hubbard or the Trustee. 

C. Effective July 29,1981. the 
restrictions of sections 406(a). 406(b)(1) 
and (2) and 407(a) of the Act and the 
taxes imposed by section 4975(a) and (b) 
of the Code by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to transactions in 
connection with the servicing and 
operation of the Mortgage Pool provided 
that: (1) such transactions are carried 
out in accordance with the terms of a , 
binding Pooling and Servicing 
Agreement; and (2) such Pooling and 
Servicing Agreement is made available 
to investors before they purchase 
Certificates in a Mortgage Pool. 

D. Effective July 29.1981, the 
restrictions of sections 406(a) and 407(a) 
of the Act and the taxes imposed by 
section 4975 (a) and (b) of the Code by 
reason of section 4975(c)(1) (A) through 
(D) of the Code shall not apply to any 
transactions to which such restrictions 
or taxes would otherwise apply merely 
because a person is deemed to be a 
party in interest (including a fiduciary) 
with respect to a Plan by virtue of 
providing services to the Plan (or who 
has a relationship to such service 
provider described in section 3(14) (F). 
(G). (H) or (I) of the Act), solely blouse 
of the ownership by such Plan of a 
Certificate. 


//. Genera! Conditions 

A. The relief provided under section L 
above, is available only if the following 
conditions are met: 

(1) The Trustee for each Mortgage 
Pool must not be an affiliate of Merrill 
Lynch Hubbard provided, however, the 
Trustee shall not be considered to be an 
affiliate of Merrill Lynch Hubbard solely 
because the Trustee has succeeded to 
the rights and responsibilities of Merrill 
Lynch Hubbard pursuant to the terms of 
the Pooling and Servicing Agreement 
providing for such succession upon the 
occurrence of one or more events of 
default by Merrill Lynch Hubbard; and 

(2) The sum of all payments made to 
and retained by Menrill Lynch Hubbard 
in connection with a Mortgage Pool, and 
all funds inuring to the benefit of Merrill 
Lynch Hubbard as a result of the 
administration of the Mortgage Pool 
must represent not more than adequate 
consideration for selling the Certificates 
and underwriting the sale of the 
Certificates, plus reasonable 
compensation for services provided by 
Merrill Lynch Hubbard to the Mortgage 
Pool. 

UL Definitions 

A. For the purposes of this exemption, 
the term **Mortgage Pool” means an 
investment pool the corpus of which 

(1) Is held in trust: and 

(2) Consists solely of 

(a) Interest bearing obligations 
secured by multi-family residential 
property; 

(b) Property which had secured such 
obligations and which has been 
acquired by foreclosure; and 

(c) Undistributed cash. 

E For the purposes of this exemption, 
the term ’’Certificate" means a 
certificate representing a beneficial 
undivided fractional interest in a 
Mortgage Pool and entitling the holder 
of such certificate to pass-through 
payment of principal and interest from 
the pooled mortgage loans, less any fees 
retained by Merrill Lynch Hubbard. 

C. For the purposes of this exemption, 
the term "affiliate" of another person 
means: 

(I) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by. or under 
common control with such other person; 

(ii) Any officer, director, partner, 
employee, or relative (as defined in 
section 3(15) of the Act) of such other 
person; and 

(iii) Any corporation or partnership of 
which such other person is an officer, 
director, or partner. 

For purposes of this paragraph, the 
term "control" means the power to 


exercise a controlling influence over the 
management or policies of a person 
other than an individual. 

D. For the purposes of this exemption, 
a person will be "independent of Merrill 
Lynch Hubbard or the Trustee" only if: 

(1) Such person is not an affiliate (as 
defined in paragraph 111(C) of this 
exemption) of Merrill Lync^ Hubbard or 
the Trustee; and 

(2) Neither Merrill Lynch Hubbard nor 
the Trustee, nor any affiliate thereof, is a 
fiduciary who has investment 
management authority or renders 
investment advice with respect to any of 
the assets of such person. 

Signed at Washington. D.C., this 12th day 
of November. 1961. 

Ian D. Lanoff. 

Adm/nistw/or, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, US. Department of Labor, 

(FK Doc. ai >35480 FU«d ll-lSai: a48 md] 
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(AppScatlon No. D-2546] 

Proposed Exemption for Certain 
Transactions Involving MlngledorffSt 
Inc. Profit Sharing Plan 

agency: Office of Pension and Welfare 

Benefit Programs. Labor. 

action: Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the leasing of real property by 
the MingledorfTs. Ina Profit Sharing 
Plan (the Plan), Atlanta. Ga., to 
MingledorfTs. Ina (the Employer), and 
the guarantee by the Employer of the 
payment of the Plan’s loan from the Life 
Insurance Company of Georgia (UCG), 
the proceeds of which were used to 
purchase the property. The transactions 
were entered into before the effective 
date of the Act but after July 1.1974. the 
date specified in the transition rules 
contained in sections 414 and 2003 of the 
Act. The proposed exemption, if granted, 
would affect the Employer and 
participants and beneficiaries of the 
Plan. 

date: Written comments and requests 
for a public hearing must b received by 
the Department of Labor on or before 
January 11.1982. 

EFFECTIVE DATES: If the proposed 
exemption is granted, the exemption will 
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be cffecUvo from January 1,1975 to 
January 31,1982. 

address: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fi^ciary Standards* Pension and 
Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor, 200 
Constitution Avenue NW.. Washington, 
D.C. 20216, Attention: Application No. 
D-2546. The application for exemption 
and the comments received will bo 
available for pubHc inspection in the 
Public Documents Room of Pension and' 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4877,200 
Constitution Avenue NW., Washington, 
D.C 20216, 

FOR FURTHER INFORMATION CONTACT: 
Gary H. Lefkowitz of the Department of 
Ubor, telephone (202) 523-8881. (This is 
not a toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
sections 406(a). 406 (b)(1) and (b)(2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code* The 
proposed exemption was requested in 
an application filed on behalf of the 
Employer, the Plan and Trust Company 
Bank (the Trustee), pursuant to sec^on 
406(a) of the Act and section 4975(c)(2) 
of the Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28.1975). 
Effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713. October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to Issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 

Sununary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1. The Plan is a profit sharing plan 
with approximately 65 participants. In 
1973, the Employer became interested in 
the possibility of acquiring a warehouse 
for use in connection with its business 
as a distributor. Following an economic 
analysis of a proposed purchase of such 
a warehouse by the Trustee, it was 
determined that it might be in the best 
interest of the Plan and its participants 
for the Plan to purchase such warehouse 
and to lease it to the Employer. The 


accounting firm of Arthur Anderson & 

Co. analyzed the prudence, economics 
and tax consequences of the proposed 
transaction and found it appropriate for 
the Plan. The Trustee indicated to the 
Employer that based upon such 
analysis, the Plan would purchase the 
warehouse (the Warehouse) from an 
unrelated party. Essex International, Inc. 
(Essex), and then lease the Warehouse 
to the Employer. There is no common 
ownership of the Trustee and the 
Employer, nor do they have any 
common directors. The total loans from 
the 'Trustee to the Employer are less 
than one percenf of the aggregate of all 
loans from the TYustee to its customers. 

2. On September 4.1973, the Employer 
and Essex signed a contract of sale for 
the Warehouse which contemplated that 
the sale would be closed no later than 
October 1,1973. The contract expressly 
provided that the Employer would have 
the right to assign its rights under the 
contract to the Plan. On October 17, 

1973, Essex and the Employer entered 
into a lease of the Warehouse for a term 
of one year until the sale of the 
Warehouse could be consummated, and 
they agreed to extend the closing date 
for the sale of the >Varehouse to no later 
than November 1.1974. 

3. In May. 1974. arrangements were 
made and completed for a first mortgage 
loan from UCG to the Plan, with the 
Employer, pursuant to LICG*s demand, 
guaranteeing payment of the Plan's note 
to LICX^. In ^ptember, 1974. the 
Employer assi^ed its rights under the 
contract of sale to the Plan and the 
Administrative Committee of the Plan 
formally directed the Trustee to 
purchase the Warehouse and lease it to 
the Employer. The sale was then closed 
and the lease was executed. The price 
paid by the Plan was $200,000. The 
mortgage is a 15 year mortgage of 
$150,000 with interest at 9.5%, 

4. The lease was to be for a term of 15 
years, and the rent provided under the 
lease agreement was $27,120 per year. 
This amount was greater than the fair 
rental value at the date the lease was 
entered into, September 18,1974, as 
determined by Mr. C D. LeBey, jr^ an 
independent appraiser in Atlanta, 
Georgia. Mr. LeBey has reappraised the 
Warehouse as of July 15,1981, and has 
concluded that the rental amount being 
paid by the Employer to the Plan is still 
within the market range that he has 
estimated for the subject property. 

5. The Plan now intends to sell the 
Warehouse to an unrelated party. 
Negotiations ivith a prospective 
purchaser are now taking place, and the 
sale will be made no later than January 
31,1982. The lease between the Plan and 
the Employer will terminate at the time 


of the sale. The Employer has made all 
of the payments required under the 
lease on schedule and will continue to 
do so until the lease is terminated and 
the Warehouse is sold. Mr. l^aBey has 
appraised the fair market value of the 
Warehouse at $285,000 as of July 15, 

1981. The appraisal was bas^ upon a 
fee simple Enterest of the subject 
property and. therefore, the existing 
lease was not taken into account by Mr, 
LeBey. 

6. In summary, the applicants 
represent that the statutory criteria of 
section 408(a) of the Act have been 
satisfied as follows: (1) 'The Warehouse 
was leased for a higher rental value 
than that establish^ by independent 
appraisal at the time the lease was 
entered into, and the rental amount 
remained at least equal to the fair rental 
value throughout the duration of the 
lease; (2) all payments were made in full 
and on schedule in accordance with the 
terms of the lease; (3) the lease will be 
terminated no later than January 31, 

1982; and (4) the Trustee of the Plan 
determined that the subj^t transactions 
were appropriate for the Plan and in the 
best interests of its participants and 
bcnefidaries. 

Finally, the applicants represent that 
the subject transactions were entered 
into prior to the effective date of the Act 
without knowledge that the transactions 
would become prohibited on January 1, 
1975. As soon as the applicants realized 
that the transactions had become 
prohibited transactions, the applicants 
submitted a good faith request for an 
exemption instead of terminating the 
transactions. 

Notice to Interested Persons 

Within 14 days of the publication of 
this proposed exemption in the Federal 
Register, nodfleatioa will be made to all 
Plan participants and to all benefidaries 
presently receiving distributions under 
the Plan. Notification will be made by 
means of posting a notice on bulletin 
boards which are regularly reviewed by 
all Plan participants, and by mailing. 
Notification will Include a copy of this 
notice of proposed exemption and will 
inform interested persons of their right 
to submit comments and request a 
hearing. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
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the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act« 
which among other things require a 
ndudaiy to discharge his duties 
respecting the plan solely in the Interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 4(M{a)(l)(6) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 400(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 406(a) of the Act 
and section 4975(c}(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted will be supplemental to, and not 
in derogation of. any other provisions of 
the Act and the Code, including^ 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a bearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 26.1975). U the 


exemption is granted the restrictions of 
section 406(a). 406(b)(1) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code shall not apply 
to the leasing by the Plan to the 
Employer of the Warehouse, located at 
170 Ottley Drive, N.B., Atlanta, Ceoigia. 
and to the guarantee by the Employer of 
the payment of the Plan's loan from 
LICG, for the period from January 1.1975 
until January 31.1982, provided the 
rental payments were not less than fair 
rental value, and that the Warehouse is 
sold to an unrelated third party no later 
than January 31,1982, for a price which 
is no less than its fair market value on 
the date of sale. 

The proposed exemption, if granted 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transactions 
which are the subject of this proposed 
exemption. 

Signed at Washington. O.C., this 12lh day 
of November, 1981. 

Uo D. Lonoff, 

Administrutor, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration^ US. Department of Labor, 

[PS Dm. rM tt-lf-ai; e;4S m) 
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(AppUcation Na D-2472) 

Proposed Exemption for Certain 
Transactions Involving R. C. Willey A 
Son Inc., Profit Sharing Plan 

agency: Office of Pension and Welfare 
Benefit Programs. Labor. 

ACTION: Notice of Proposed Exemption. 

SUMNARY: This document contains a 
notice of pendency before the 
Department of Later (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt for a period of eight years 
certain proposed loans of money by the 
R. C. Willey h Son Inc, Profit Sharing 
Plan (the Wan) Syracuse, Utah, to R. C. 
Willey h Son Inc., (the Employer) the 
sponsor of the Plan. The proposed 
exemption, if granted, would affect the 
Employer, the Plan and its participants 
and beneficiaries and other persons 
participating in the proposed 
transactions. 


DATE: Written comments and requests 
for a public hearing must be received by 
the Department on or before January 2, 
1982. 

address: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526, U.S. Department of Later, 200 
Constitution Avenue. NW., Washington. 
D.C. 20216. Attention: Application No. 
D-2472. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S: 
Department of Later. Room N-4677.200 
Constitution Avenue, NW.« Washington. 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 
Louis Campagna of the Department, 
telephone (202) 523-7352. (This is not a 
toll-free number.) 

8UPP1EMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a), 406fb)(l) and 406(b)(2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the 
Code,The proposed exemption was 
requested In an application filed by the 
Plan trustees (the Trustees) and the 
Employer, pursuant to section 408(a) of 
the Act and section 4975(c)(2) of the 
Code, and in accordance vrith 
procedures sot forth in ERISA Procedure 
75-1 (40 FR 18471. April 28,1975). 
Effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (42 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requestte to the Secretary of Later. 
Therefore, this notice of pendency Is 
issued solely by the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption w^ch are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

l.The Plan is a profit sharing plan 
with approximately 162 participants and 
total net assets, as of July 31.1980. of 
$3,771,928. The Trustees of the Plan who 
are responsible for investment decisions 
for the Plan are Sheldon F. Child. 

William H. Child and Robert L Cheney, 
all of whom are employees of the 
Employer. The Employer is a retailer of 
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home furnishings, including furniture, 
carpets and appliances. 

2. The Employer and the Trustees of 
the Plan are requesting an exemption to 
allow the Plan to ^nter Into a loan 
agreement (the Loan Agreement) with 
the Employer, whereby the Plan will 
periodically loan certain amounts oT 
money to the Employer. The aggregate 
of the outstanding balances of all loans 
made under the Loan Agreement at any 
point in time during the duration of the 
Loan Agreement will not be greater than 
the lesser of $1,000,000 or 25 percent of 
the assets of the Plan. All loans made 
under the Loan Agreement would be 
made over an eight year period, the first 
day of which would be the date the 
grant of an exemption for the Loan 
Agreement appears in the Federal 
Register. All of the proposed loans will 
mature and become due and payable on 
or before the last day of such ei^t year 
period. Any loan made during the first 
five years of the Loan Agreement would 
be payable over a period of three years. 
Any loan made after the end of the fifth 
year would be payable over the 
remaining term of the Loan Agreement. 
Payments of principal and interest on 
the loans %vili be made in equal 
quarterly installments. The interest rate 
for any loan granted under the Loan 
Agreement will be a floating rate 
adjusted monthly equal to 1 % percent 
above the rate charged by the First 
Security Bank of Utah (the Bank) for 
prime commercial loans of 90 day 
maturity but in no event less than 12 
percent. 

3. All of the loans made under the 
Loan Agreement will be secured by a 
perfected first security interest in all of 
the accounts receivable (the 
Receivables) of the Employer. A security 
agreement and financing statement will 
be duly executed and filed with the Utah 
Secretary of State. The Wan’s security 
interest will constitute a general lien on 
all the Receivables including accounts 
arising after the date the Loan 
Agreement is entered into. The 
applicants represent that the Employer, 
as of Dccemt^r 31.1960. had in excess 
of $11,000,000 of Receivables. The 
Employer provides its own financing for 
its sales on a revolving charge account 
basis. The term for such financing Is 
slightly over 29 months, but the average 
pay ofT for all Receivables is between 10 
to 11 months. As of December 31,1980. 
the Employer had over 22,000 separate 
customer accounts with an average 
balance of $500. The Employer 
represents that it has experienced less 
than a 1 percent loss on the Receivables 
in the past but as a conservative 
practice maintains a reserve for bad 


debts equal to approximately 3 percent 
of the total balance of the Receivables. 

4. Mr. William H. Child, the president 
and ma)ority shareholder of the 
Employer and a Trustee of the Plan has 
agreed to personally guarantee the 
Employer's loan obligations under the 
Loan Agreement to the Plan in the event 
a default by the Employer remains 
uncured for a period of 45 days. As of 
February 1.1980, Mr. Child’s net worth 
was $3.85a671. 

5. The Bank will be appointed special 
loan trustee and given the authority on 
behalf of the Hon to approve the Loan 
Agreement and to approve and monitor 
any loans made under the Loan 
A^ement. The Bank is independent of 
the Employer and the Plan. The Bank 
will also be required to obtain all 
security agreements and other 
documents in connection with the Loan 
Agreement, to collect principal and 
interest payments on any loan, to 
enforce collection on any loan and the 
Plan’s rights under the security 
agreement and to accelerate any loan in 
the event of default In addition, the 
Bank will monitor the value of the 
Receivables so that at all times the 
Receivables will be maintained in the 
amount of at least 300 percent of the 
outstanding balance of all loans made 
under the Loan Agreement No loan 
under the Loan Agreement will be made 
unless the Bank represents that the 
Employer is able to borrow the same 
amount from a commercial bank on 
terms that are more favorable or at least 
as favorable to the Employer as the 
terms of the loan under the Loan 
Agreement 

8. In summary, the applicants 
represent that the Loan Agreement 
satisfies the statutory criteria of section 
406(a) of the Act because: (1) The Bank« 
an independent party, will represent 
that the proposed Loan Agreement is in 
the best interest of the Plan; (2) the Bank 
will approve and monitor ea^ loan 
made under the Loan Agreement; (3) 
each loan made under the Loan 
Agreement will have a high rate of 
interest with a floor of 12 percent per 
annum and will at all times be secured 
by the Receivables which at all times 
v^l be maintained in the amount of at 
least 300 percent of the balance of all 
loans made under the Loan Agreement; 
(4) the aggregate of the outstanding 
balances of all loans made under the 
Loan Agreement will not be greater than 
the lesser of $1,000,000 or 25 percent of 
the assets of the Plan; (5) Mr. William H. 
Child will personally guarantee the 
obligations of the Employer under the 
Loan Agreement in the event of a 
default by the Employer, and (6) no loan 


will be made unless the Bank represents 
that the Employer is able to borrow the 
same amount from a commercial bank 
on terms that arc more favorable or at 
least as favorable to the Employer as the 
terms of the loan under the Loan 
Agreement. 

Notice to Interested Persons 

Notice will be given to all participants 
and beneficiaries of the Plan within ten 
days of the publication of the notice of 
pendency in the Federal Reglsler. Such 
notice will include a copy of the notice 
of pendency as it appears in the Federal 
Register and a statement informing 
interested persons of their right to 
comment or request a hearing before the 
Department within the time period 
Indicated in the notice of pendency. 
Notice will be provided by mail, 
personal delivery or by posting In the 
Employer's places of business in 
locations where notices are customarily 
posted. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code. 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and bencficlarie8.of the plan; and 

(4) The proposed exemption, if 
granted. wiH be supplemental to. and 
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not inderogation of. any other provisions 
of the Act and the Code, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction it subject to an 
administrative or statutroy exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period sot forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest In the pending exemption. 
Comments received will be available for 
public inspection %vith the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 184n. April 28,1975). If the 
exemption is granted, the restrictions of 
section 408(a). 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code shall not apply 
to the proposed loans of money under 
the Loan Agreement by the Plan to the 
Employer for a period of eight years 
from the date the grant of an exemption 
is published in the Federal Register 
provided that: (1) The aggregate of the 
outstanding balances of all such loans at 
any point in time shall not exceed the 
lesser of $1,000,000 or 25 percent of the 
assets of the Plan: and (2) the terms and 
conditions of such loans are not less 
favorable to the Plan than those 
obtainable from an unrelated party at 
arm's-length at the time of 
consummation of the transaction. 

The proposed exemption, if granted, 
will bo subject to the express conditions 
that the material facts and 
representations contained In the 
application are true and complete, and 
that the application accurately describes 
all matertal terms of the transaction to 
be consummated pursuant to the 
exemptioa 


Signed at Washington. D.C, this tZth day 
of November, 1981. 

Ian D. Lanoff. 

Adminfstrator, Permian and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U,$, Department of txibor. 
rm Dm. piImI m mi| 
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lApplication No. D-2799J 

Pressed Exemption for Certain 
Transactions Involving Semtner 
Companies, Inc. Profit Sharing Plan 

agency: Office of Pension and Welfare 

Benefit Programs. Labor. 

action: Notice of proposed exemption. 

SUMMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transactioo restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed $500,000 loan by 
the Semtner Companies. Ina Profit 
Sharing Plan (the Plan). Dallas. Tex., to 
the Semtner Companies. Inc. (the 
Employer), the sjKmsor of the Plan. The 
proposed exemption, if granted would 
afreet the participants and beneficiaries 
of the Plan, the l^ployer and other 
persons participating in the transaction. 
OATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before December 
3a 1981. 

AOORESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526. U.S. Department of Labor, 200 
Constitution Avenue. N.W., Washington, 
D.C. 202ia Attention: Application No. 
D-2799. The appllcatioii for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue. N.W., Washington. 
D.C 20216. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Small of the Department, 
telephone (202) 523-6881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(1) and 406(b)(2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 


the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 
The proposed exemption was requested 
in an application fried by the Employer, 
pursuant to section 406(a) of (he Act and 
section 4975(c)(2] of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on frle 
with the Department for the complete 
representations of the applicant 

1. This notice of pendency was 
originally published in the Federal 
Register on May 15.1961 (46 FR 28953). 
Due to the death of the party responsible 
for approving and monitoring the 
proposed transaction on behalf of the 
Plan, this notice of pendency is being 
republished as follows: 

2. The Plan is a non contributory profit 
sharing plan. As of May 27.1980, the 
Plan has assets of $1,959,504 and 80 
participants. The trustee of the Plan is 
the First National Bank in Dallas (the 
Trustee). The Trustee has the 
responsibility for making the investment 
decisions for the Plan. 

3. Presently, the Employer has a line 
of credit with the Trustee in the amount 
of $600,000 for the construction of 
additional warehouse space (the 
Addition) which would be used in the 
business of the Employer. The Employer 
has arranged for a loan (the Trustee 
Loan) of $60a00O on such line of credit 
although no funds have been received to 
date. The Trustee Loan is collateralized 
by a first lien on certain real property 
(the Property) located at 400 S. Hall St 
Dallas. 'Texas. The Property is a 
warehouse office building owned by the 
Employer. CoostnictioD has begun on 
the Addition and since no funeb have 
been advanced on the Trustee Loan the 
Employer is spending its own funds to 
meet obligations due on the construction 
of the Ad^doci. 

4. Since the Employer has chosen not 
to use any funds from the Trustee Loan, 
the Employer is requesting an exemption 
that would permit the Employer to 
borrow $5Oa000 (tlic Plan Loan) from 
the Plan to pay off the expenses it 
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incurred in the construction of the 
Addition. The Plan Loan would be a 10 
year loan with a repayment rate of 
$50,000 per year plus interest on the 
unpaid balance. The interest rale on the 
Plan Loan will be set in accordance with 
the rate that is normally charged in the 
Dallas. Texas area by lenders making 
similar loans, but will never be less than 
12% per annum. Such interest rate will 
be adjusted every six months and will 
be determined by an independent party. 
Prior to the Plan entering into the Plan 
Loan, a party unrelated to the Plan or 
the Employer, Prank Richardson 
(Richardson) of Dallas. Texas will 
determine whether the Plan should enter 
into the Plan Loan and. if approval is 
given, will accept the responsibility for 
approving the 6 month interest 
adjustments, as well as the monitoring 
of the payments on the Plan Loan and 
enforcing the rights of the Plan in the 
Plan Loan. Richardson is a retired vice 
president and senior loan officer of the 
Trustee. In addition, the Trustee must 
certify that the Plan Loan is in the best 
interests of the participants and 
beneficiaries of the Plan and certify that 
the terms of the Plan Loan are at least 
equal to those which the Plan could 
receive in a similar transaction with an 
unrelated party. The Plan Loan will be 
collateralized with a first lion on the 
Property. On April 15,1900, the Property 
was appraised by an independent 
appraiser, Mr. G. William Maguire. 
M.A.L (Maguire) located in Dallas, 
Texas. Maguire represented that on such 
date the Property had a fair market 
value of $l,40a000. The Employer 
represents that at all times during the 
Plan Loan, the Employer will maintain 
collateral for the Ran Loan in an 
amount equal to at least 150% of the 
outstanding balance of the Plan Loan. 

5. In summary, the applicant 
represents that the proposed transaction 
meets the statutory criteria for an 
exemption under section 40B(a) of the 
Act bec.au8e (1) the Trustee represents 
that the Plan Loan is in the best interests 
of the Plan; (2) an independent party 
will approve and monitor the terms of 
the Plan Loan: (3) the Plan will receive a 
high rate of interest on the Plan Loan; 
and (4) the Plan Loan will be adequately 
collateralized. 

Notice to Interested Persons 

Within ten days of its publication in 
the Federal Register a copy of the notice 
of pendency and a statement advising 
interested persons of their right to 
comment or request a hearing will be 
mailed to all participants and 
beneficiaries of the Plan. 


General Information 

The attention of interested persona is 
directed to the following: (1) The fact 
that a transaction is the subject of an 
exemption under section 40^a) of the 
Act and section 4975(c)(2) of the Code 
does not relieve a fiduciary or other 
party in interest or disqualified person 
from certain other provisions of the Act 
and the Code, including any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption. If 
granted, will be supplemental to, and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

W'ritlen Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public Inspection with the application 
for exemption at the address set forth 
above. 


Proposed Exemption 

Based on the facts and 
representations set forth In the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR18471. April 28.1975). If the 
exemption is grante<i the restrictions of 
section 40e(a), 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the Plan Loan of $500,000 by the Plan 
to the Employer provided that the terms 
of such Loan are at least equal to those 
which the Plan could receive in a similar 
transaction with an unrelated party. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C. this 12th day 
of November. 1961. 
tan D. Lanoff, 

Administrator. Pension and Welfare Benefit 
Programs. Labor-Management Services 
Administration, US Department of Labor. 

pH Doc rM n-lS-SI; 045 
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(AppUcatkxi No. L-2665] 

Proposed Exemption for Certain 
Transactions Involvinq the United Mine 
Workers of America 1950 Benefit Plan 
and Trust 

agency: Office of Pension and Welfare 

Benefit Programs, Labor. 

action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act). The 
proposed exemption would permit the 
trustees (the Trustees) of the United 
Mine Workers of America 1950 Benefit 
Plan and Trust (the 1950 Benefit Plan), 
Washington, D.C., to resolve certain 
disputes arising in connection with the 
provision of health and other benefits by 
certain employee welfare benefit plans 
(the 1981 Plans) established by 
individual employers pursuant to the 
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National Bituminous Coal Wage 
Agreement of 1981 (the 1981 Agreement). 
The proposed exemption, if granted 
would affect the Trustees, the 
participants and beneRciaries of the 
1961 Plans, the United Mine Workers of 
America (the Union), the members of the 
Bituminous Coal Operators* Association. 
Inc. (the Employers), and other persons 
participating in the proposed 
transaction. 

date: Written comments and requests 
for a public hearing must be received by 
the Department on or before January 30, 
1982, 

ADDRESSES: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4S26, U.S. Department of Labor, 200 
Constitution Avenu^, N.W„ Washington, 
D.C. 20216, Attention: Application No. 
L>2885. The application for exemption 
and the comments received will 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N>4677,200 
Constitution Avenue, N.W„ Washington, 
D.C, 20216. 

FOR FURTHER INFORMATION CONTACT: 
Richard Small of the Department 
telephone (202) 523-8881. (This is not a 
toll'free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
sections 408(a) and 406(b)(1) of the Act 
The proposed exemption was requested 
in an application Tiled by the Trustees, 
pursuant to section 408(a) of the Act and 
in accordance with procedures set forth 
in ERISA Procedure 75-1 (40 FR18471, 
April 2a 1975). 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

(1) The 1950 Benefit Plan provides 
health, life insurance and pension 
beneTits for eligible employees who 
retired before January 1,1978. The 1974 
Benefit Plan and Trust (the 1974 Benefit 
Plan) provides health and other benefits 
for active miners end for retired miners 
receiving pension benefits under the 
1974 Benefit Plan, i.e., generally those 
miners who retired after December 31, 
1975. 

(2) In 1978. the manner in which 
health, life insurance and death benefits 


were to be provided was modified by 
collective bargaining. I.e., the National 
Bituminous Coal Wage Agreement of 
1978 (the 1978 Agreement). The parties 
to the 1978 Agreement agreed that on or 
before June 1,1978, each Employer 
would establish an employee welfare 
benefit plan (1978 Plans) through one or 
more insurance carriers. Each such 1978 
Plan covers that Employer's active 
employees and those pensioners under 
the 1974 Benefit Plan whose last 
classiRed employment was «vith such 
Employer. 

(3) ^ch of the 1978 Plans contained 
identical eligibility criteria and the 
benefit coverage provided by the 1978 
Plans was identical to the beneRt 
coverage provided by the 1950 BeneRt 
Plan. Ihe bargaining parties sought to 
assure uniform application of the 
eligibility criteria among the 1978 Plans 
and consistent interpretation of the 
benefit coverage provisions between the 
1950 BeneRt Plan and the 1978 Plans. 
The Union and the Employers, as 
settlors of the 1950 BeneRt Plan, 
amended the 1950 BeneRt Plan to enable 
the Trustees to participate In the 
resolution of disputes concerning 
eligibility and beneRt coverage which 
arose under either the 1950 BeneRt Plan 
or the 1978 Plans. Specifically, such 
change allowed the Trustees to 
participate in the resolution of three 
types of disputes (the Disputes): (1) 
^neric disputes relating to the nature 
of beneRts to be provided under 
Identical language of the 1950 BeneRt 
Plan and the 1978 Plans; (2) generic 
disputes involving the eligibility criteria 
shared by the 1978 Plans; and (3) 
eligibility disputes involving Individual 
participants of the 1978 Plans. 

(4) In November 1978 the Trustees 
requested an exemption that would 
allow the Trustees to offer their opinion 
to assist in the resolution of the 
Disputes. On May 8,1979 the 
Department granted exemption PTE 79- 
17 (44 FR 26881) which permitted such 
action by the Trustees. PTE 79-17 was 
effective until the date of the 
termination of the 1978 Agreement. The 
Department imposed this time limit 
because future collective bargaining 
agreements between the Union and the 
Employers might have altered the 
arrangement for provid ing b eneRts in 
such a way as to make PTE 79-17 
unnecessary. 

(5) The 1981 Agreement, effective June 
7,1^, does not materially alter the 
arrangement for providing benefits as 
set forth in the 1978 Agreement with one 
exception. Such exception is that while 
the 1978 Agreement was silent on the 
effect of the Trustees’ resolutions in 
settling the Disputes, the 1981 


Agreement provides that the decisions 
by the Trustees in settling the Disputes 
are final and binding. 

(6) The Trustees are requesting an 
exemption which will permit them to 
make final and binding resolutions of 
the Disputes and to receive monies from 
the 1950 Benefit Plan as payment for 
providing these services. The Trustees 
are fiduciaries with respect to the 1950 
Benefit Plan as defined in section 
3(21)(A) of the Act and parties in 
interest with respect to the 1950 Benefit 
Plan as defined in section 3(14)(A) and 
(B) of the Act. The Union is a party in 
interest with respect to the 1950 BeneRt 
as defined In section 3(14)(D) of the Act 
The Employers are parties in interest 
with respect to the 1950 Benefit Plan as 
defined in section 3(14](C) of the Act To 
the extent that the Trustees resolve the 
Disputes in connection with the 1981 
Agreement such action may be causing 
the Trustees to render services to the 
Union or to the Employers, or to both. 
The rendering of such services may 
constitute a prohibited transaction as 
described in section 406(a) and 406(b)(1) 
of the Act 

(7) The applicants represent that the 
requested exemption is in the Interest of 
the 1950 BeneRt Plan and its participants 
and beneficiaries. The applicants 
suggest that the 1950 Benefit Plan and its 
participants will benefit from Trustee 
clarifications of the benefit coverage 
provisions shared by the 1950 Benefit 
Plan and the 1981 Plans.* In addition, the 
applicants indicate that employer 
contributions to the 1950 Benefit Plan as 
provided by the 1981 Agreement are 
dependent upon fulfillment of the 
peripheral conditions of that agreement 
The applicants also represent that the 
requested exemption would be 
protective of the rights of the 
participants and beneficiaries of the 
1950 Benefit Plan. The application 
represents that the Trustees will receive 
no additional compensation for the 
performance of these functions, and that 
they will devote no loss time to their 
duties relating solely to the 
administration of \he 1950 Benefit Plan. 


* With r«s*ni to the feoeric beneRt ooveress 
dUpulee. the applicetSoo reji^reienti the! the 
Trutteet ere pecvlierty eulted to reedve fudi 
difpulet due to lh«4r experience In deelins with the 
Identical Uo«uage of the 1B50 Benerit PUn. 
Similarly, with rest'd to both the seneiic and 
Individuid eUglbUity diiputea. the application italea 
that the Trualeet have developed an exienalvt body 
of knowledge and precedent in deellng with 
previous eLiglbUity standards for the ISSO Benefit 
Ptan and the 1974 Trust and Plan. The applicants 
submit that. In tight of the Thistees’ expertise and 
experience, eiJowing the Trustees to p^ons these 
dispute resdutloo functions Is the most effident and 
least burdensome method of edmlnistedns the 
system established by the 1981 A|peemenL 
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The 1950 Benefit Plan will bear the 
administrative cost related to the 
settlement of the Disputes. Pursuant to 
PTE 79-17 the cost of settling the 205 
Disputes resolved as of August 24,1981 
was as follows: $13,555.40 for staff time 
resolving Disputes: $4,997.71 for Trustee 
time resolving Disputes: and $1,363.55 
for developing procedures. The 
applicants represent that they do not 
anticipate the cost of settling future 
Disputes to vary significantly from the 
cost of settling the past Disputes. The 
applicants indicate that, regardless of 
the amount of administrative costs, the 
level of benefits provided by the 1950 
BoneHt Plan, as set by the 1981 
Agreement, is guaranteed by the 
Employers. 

(8) The exemption proposed herein 
will expire upon termination of the 
present collective bargaining agreement 
The Department is proceeding in this 
manner because future collective 
bargaining agreements between the 
Union and the Employers may alter the 
present arrangements for providing 
benefits in such a way as to make the 
exemption unnecessary or 
inappropriate. However, the Trustees or 
any other party may in the future apply 
for another exemption if one is deemed 
necessary. In addition, the proposed 
exemption contains the condition that 
the Trustees must keep records 
adequate to ascertain both the costs 
incurred in rendering the described 
services and the portion of such costs 
which may be attributed to resolving 
each of the three types of Disputes 
which the Trustees might res^ve. i.e., 
generic questions relating to nature of 
benefits, generic questions of eligibility, 
and individiial questions of eligibility. 
This condition is intended to help ensure 
that the Trustees will be in a position to 
monitor the costs of such services. At 
the same time, the Trustees will be 
creating a data base which can be used 
in connection with the analysis of any 
future Plan modifications. 

Notice to Interested Persons 

The Employers and the Union, as 
settlors of Uie 1950 Plan, will be notified 
by letter containing a copy of the notice 
of pendency of the proposed exemption 
as published in the Federal Register. The 
participants and beneficiaries of the 
1950 Plan and the 1981 Plans will be 
notified by publication in the **Un!oa 
loumal*' of a copy of the notice of 
pendency of the proposed exemption as 
published In the Federal Register. Both 
types of notification will also advise 
these persons of their rights to comment 
and to request a hearing within the 
period of time specified above. Both 
types of notification will be given within 


80 days of the publication of the notice 
of pendency in the Federal Register. 

General Information 

The attention of interested persons Is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act does not relieve a 
fiduciary or other party in interest from 
certain other provisions of the Act 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general Bduci^ 
responsibility provisions of section 404 
of the Act. which among other things 
require a Bdudaiy to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneHciaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act. 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(2) and 

(3) of the Act 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act. ixududing 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in die pending exemption. 

Comments received will be available 
for pubHc inspection with the 
application for exemption at the address 
set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
applicatioa the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and in acconiance with 


the procedures set forth in ERISA 
Procedure 75-1 (40 FR 18471, April 28, 
1975). 

Effective June 7,1961, and until the 
date of termination of the 1981 
Agreement, the restrictions of section 
406(a) and 406(b)(1) of the Act shall not 
apply to the resolution by the Trustees 
of the Disputes arising in connection 
with the provision of health and other 
benefits by the 1961 Plans, provided that 
such Trustees maintain, and make 
available to the Department upon 
request records adequate to ascertain 
both the cost of rendering such services 
and the portion of such costs which may 
be attributed to the resolution of each of 
the three types of Disputes which the 
Trustees may consider. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in (he 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed et Washington. D.C. this 13th day 
of November, 1961. 
tan D. Lanoff. 

Admini’Mtrator. Pension and Welfane Benefit 
Programs. Labor^Management Services 
Admintstration, U,S Department of Labor. 
im One. FlW a4S Ml| 
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lORPS Application No. P-29aOV] 

Employee Benefit Plans; Alternative 
Method of Compliance for the 
November Electric Company Profit 
Sharing Trust 

agency: Labor. 

action: Grant of alternative method of 
compliance. 

summary: The Department of Labor (the 
Department) hereby grants an 
alternative method of compliance with 
the summary plan description and 
summary of material modification 
requirements of the Employee 
Retirement Income Security Act of 1974 
(the Act) for the November Electric 
Company Profit Sharing Trust (the Plan). 
EFFECTIVE DATE: November 20.1981. 

FOR FURTHER INFORMATION CONTACT: 
Mr. )ohn A. Mala^n of the Department 
(202) 523-8684. (Tnis is not a loll free 
number.) 

SUPPLEMENTARY INFORMATION: On )uly 
31,1961, notice was published in the 
Federal Register (46 FR 39242) of the 
pendency before the Department of an 
alternative method of compliance with 
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the summary plan description (STO) and 
summary of matenal modification 
requirements of the Act. The alternative 
method of compliance was requested in 
a petition, as amended, by Robert A. 
November, and Burton A. Curtis, 
trustees of the Plan, pursuant to section 
110(a) of the Act The notice set forth a 
summary of the facts and 
representations contained in the petition 
for an alternative method of compliance. 
The petition has been available for 
public inspection at the Department in 
Washington, D C The notice also 
Invited interested persons to submit 
comments on the requested alternative 
method of compliance to the 
Department. The Department received 
one comment on the proposal which 
appeared to suggest that the exemption 
be expanded into a class exemption. 

The commentator suggested that, in the 
case of corporate plans whose sole 
participants are the ''owners’* of the 
corporation, relief from the SPD 
requirements of Title I should be 
provided to the same extent now 
provided to (1) a so-called "Keogh** plan 
whose sole participants are: (a) a sole 
proprietor, or (b) partners, of the trade 
or business, and (2) a corporate pension 
plan whose sole participant is a 100 
percent stockholder of the corporation. 
Those two categories of plans are not 
"employee benefit plans** for purposes 
of Title I of the Act. * Therefore, they are 
not subject to the SPD requirements of 
Title I. In the general case of a plan 
whose sole participants are also their 
employer*8 sole stockholders, however, 
it does not appear to the Department 
that all plan participants, solely because 
they are corporate stockholders, 
necessarily would have the familiarity 
with the terms and operations of the 
plan that the petitioners in this matter 
represent that they have %vith respect to 
the petitioners' plan. Therefore, the 
Department has not adopted the 
suggestion of the commentator. 

Alternative Method of Compliance 

In accordance with section 110(a) of 
the Act and based upon the entire 
record, the Department makes the 
following determinations: 

(1) The use of the alternative method 
is consistent with the purposes of Title I 
of the Act and provides adequate 
disclosure to the Plan's participants and 
beneficiaries and adequate reporting to 
the Department. 

(2) The application of the summary 
plan description and summary of 


'Sm regulation 29 CFR I Z510l 3-^ The viewa 
expretted by the comnumtalor might also be read to 
■uggsat that the corporate plana he refers to ihoiUd 
sbo be excluded from coverage uivder Title I. Thai 
luue Is outside the scope of this proceeding. 


material modification requirements 
would increase the costs to the Plan or 
impose unreasonable administrative 
burdens with respect to the operation of 
the Plan, and 

(3) The application of the summary 
plan description and summary of 
material m^iflcation requirements of 
the Act would be adverse to the 
interests of the Plan's participants in the 
aggregate. 

Accordingly, the Department hereby 
grants the following alternative method 
of compliance: 

Effective immediately, the plan 
administrator of the Plan is not required 
to prepare and distribute summary plan 
descriptions and summaries of material 
modifications to the-Plan's participants 
or to file such documents with the 
Secretary of Labor, provided that the 
plan administrator (1) upon the written 
request of any participant or 
beneficiary, furnishes free of charge a 
copy of the instruments under which the 
Plan is established or operated, and (2) 
furnishes free of charge to each plan 
participant and beneficiary a copy of 
each amendment or other change to the 
Plan in the event the plan is amended or 
changed. 

The availability of this alternative 
method of compliance is subject to the 
express conditions that (1) the Plan has 
no participants other than those 
described In the petitioner's 
submissions, and (2) the material facts 
and representations contained in the 
petition are true and complete and the 
petition accurately describes all factors 
material to the granting of the 
alternative method of compliance. 

Signed at Washington, D.C., this 12th day 
of November, 1901. 

Ian D. Lanoff, 

Administrator, Pension and Wei fare Benefit 
Programs, Labor^Management ^rvices 
Administration, US. Department of Labor, 

(FR Do& n-sssM riM ii>ta-et; ass uii 

■ILUNO COOC 


(Prohibited Transaction Exemption 81*109; 
Exemption Application No. 0-281SI 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
ABC Freight Forwarding Corp., 
Employees Profit Sharing Plan and 
Trust Located In New York City, y.Y. 

agency: Departmenlof Labor, P&WBP, 
action: Grant of individual exemption. 

summary: This exemption permits the 
sale by the ADC Frei^t Forwarding 
Corporation Employees Profit Sharing 
Plan and Trust (the Plan) of the Stock 
(the Stock) of Paramount Freight 
Handling, Inc. (Paramount) and 


Paramount handling of North Carolina, 
Inc. (Paramount of North Carolina) to 
ABC Air Freight. Inc. (ABC Air Freight), 
a wholly owned subsidiary of ABC 
Freight Forwarding Corporation (the 
Employer), the sponsor of the Plan. 

FOR FURTHER INFORMATION CONTACT. 

Richard Small of the Office of Fiduciary 
Standards, Pension and Welfare Benefit 
Programs. Room 0-4526. U.S. 
Department of Labor, 200 Constitution 
Avenue. N.Wm Washington. D.C. 20216. 
(202) 523-8881. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: On 
September 8.1981, notice was published 
in the Federal Register (48 FR 44918) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a). 406(b)(1) and 405(b)(2] 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1)(A) 
throu^ (E) of the Code, for the above 
described transaction. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition, the notice stated that any 
interested person might submit a %vritten 
request that a public hearing be held 
relating to this exemption. Tlie 
applicants have represented that they 
have satisfied the notification 
requirements as set forth in the notice of 
pendency. No public comments and no 
requests for a hearing were received by 
the Department. The notice of pendency 
was Issued and the exemption is being 
granted solely by the Department 
because, effective December 31.1978. 
section 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713. October 17.1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type proposed to the 
Secretary of Labor. 

General Infonnation 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of die Code does not relieve a 
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fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the Interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor docs the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employcres of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
400(b)(3) of the Act and section 
4975(c)(lJ(F) of the Code. 

(3) This exemption is supplemental la 
and not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 406(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 2a 1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the Interests of the Plan and 
of its participants and benefidaries; and 

(c) It is protective of the fights of the 
participants and benefidaries of the 
Plan. 

Accordingly the restrictions of section 
405(a). 406(b)(1) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the proposed sale of the Stock by the 
Plan to ABC Air Freight for the greater 
of, either $400,000 or the fair market 
value of the Stock at the time of sale but 
subject to the settlement of the NYC 
Claim as described in the notice of 
pendency. 


The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington. D.C, this 12th day 
of November. 1961. 

Ian D. Lanoff, 

AdminiBimtor, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, US. Department of Labor, 

(FR Ooc. tt-SStf FM I 1 >ts-tt; S:49 «m| 

BIUJNQ COOC 4Sie>aS4« 


[Prohibited Transaction Exemption 91-108; 
Exemption Application No. D-2156 and D- 
25171 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Aluminum Coating Manufacturers, Inc., 
Money Purchase Pension Plan and 
Trust and the Aluminum Coating 
Manufacturera, Inc. Profit Sharing Plan 
and Trust located In Cleveland, Ohio 

agency; Department of Labor, P h WBP. 
ACTtON: Grant of individual exemption. 

summary: This exemption permits the 
sale of limited partnership interests (the 
Partnership Interests) in Hampton 
Associates by the Aluminum Coating 
Manufacturers, Incx, Money Purchase 
Pension Plan and Trust and the 
Aluminum Coating Manufacturers. Inc. 
Profit Sharing Plan and Trust 
(collectively, the Plans) to Richard O. 
Kaplan, a party In interest with respect 
to the Plans. 

FOR FURTHER INFORMATION CONTACT: 
Horace C, Green of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W.. Washington, 
D.C. 20216. (202) 523-8196. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION.' On 
August 7.1981, notice was published in 
the Federal Register (46 FR 40349) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 405(a). 406 (b)(1) and (b)(2) of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) (A) 
throu^ (E) of the Code, for the 
transactions described in an application 
filed on behalf of the Plans by Richard 
O. Kaplan. The notice set forth a 


summary of facts and representations 
contain^ in the application for 
exemption and referred interested 
persons to the application for a 
complete statement of the facts and 
representations. The application has 
been available for public inspection a! 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The appbeant 
has represented that he has complied 
with the requirementa of notification to 
interested persons as set forth in the 
notice of pendency. No public comments 
and no requests for a hearing were 
received by the Department, 

The notice of pendency was issued 
and the exemption it being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) Iranaferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persona is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
ndu^ry or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
whidi among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the pa^clpants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirements of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
tronsactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to. 
and not in derogation of. any other 
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provisions of (he Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. in fact a prohibited 
transaction. 

exemption 

In accordance with section 408(a) of 
the Act and section 4975(cH2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 184n, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following detenninationr. 

(a) The exemption is administratively 
feasible:. 

(b) It is in the interests of the Plans 
and of their participants and 
benefidaries; and 

(c) It is protective of the rights of the 
poiUcipants and beneficiaries of the 
Plans. 

Accordingly, the restrictions of 
section 406(a). 406 (b](l) and (b)(2) of the 
Act and the sanctions resultii^ the 
application of section 4975 of me Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the cash sales of the 6.5 Partnership 
Interests by the Plans to Richard O. 
Kaplan for $11,550.50, provided the 
purchase price is not less than the fair 
market value of the Partnership Interests 
at the time of the sale. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately described all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Wathington. D.C., this 12th day 
ol November, 1981. 

Un D. Lanoff. 

AJminhtmton Penahn and Weffare Benefit 
Prograan, Labor-Management ^/v/cet 
Adminfairaiion, US, Department of Labor, 
pn Doc evaszn mod n-iaet. a45 mi| 

S<UJNQ cooc 4Sie.»-« 


(ProhMIed Transaction Exemption 81-108; 
ExempOon Application No. D-25041 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Reading A Bates Pension Plan Located 
in Tulsa, Oklahoma 

aocncv: Department of Labor. P & WBP. 
a ction: Grant of individual exemp tion. 

SUMMAAV: This exemption permits the 
proposed sale of the Mid-Continent 
Building, located in Tulsa. Oklahoma 


(the Property), presently owned by the 
Reading A Bates Pension Plan (the Plan), 
to Reading A Bates Development 
Company (the Buyer), a w^lly owned 
subsidiary of Reading A Bates 
Corporation and a party in Interest with 
respect to the Plan. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Miriam Freund, of the Oiflco of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room C- 
4526, U.S. Department of Labor. 200 
Constitution Avenue. NW^ Washington, 
D.C 20216. (202) 523-8671. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On 
September 8,1981, notice was published 
in the Federal Register (46 FR 44924) of 
the pendency before the Department of 
Labor (the Department) of a propiosal to 
grant an exemption from the restrictions 
of section 406(a) and 406 (b)(1) and 
(bK2) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and from the sanctions resulting from 
the application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code] by reason of Section 4975(c)(1)(A) 
throu^ (E) of the Code, for the proposed 
sale of the Property by the Plan to the 
Buyer, The notice set forth a summary of 
facts and representations contained in 
the application for exemption and 
referred interested persons to the 
application for a complete statement of 
the facts and representations. The 
application has been available for 
public inspection at the Department in 
Washington, D.C. The notice also 
invited interested persons to submit 
comments on the requested exemption 
to the Department In addition the notice 
stated that any interested person might 
submit a written request t^t a public 
hearing be held relating to this 
exemption. The applicant has 
represented that a copy of the notice has 
been furnished to interested persons in 
compliance with the requirements set 
forth in the notice of proposed 
exemption. No public comments and no 
requests for a hearing were received by 
the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1976 (43 
FR 47713. October 17,1978) transferr^ 
the authority of the Secretary of die 
Treasury to Issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 


section 408(a) of the Act and section 
4975(c)(2] of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and benendaries of 
the plan and in a prudent fashion in 
accordance %vith section 404(a)(l)(B] of 
the AcL nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a] of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneBclaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) T^fs exemption is supplemental to. 
and not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction Is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 406(a) of 
the Act and sectioa 4975(c)(2) of ^e 
Code and the procedures set forth In 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 

feasible; « 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
IHan. 

Accordingly the restrictions of section 
406(a) and 406 (b)(1) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(cKl) (A) 
through (E) of the Code, shall not apply 
to the sale of the Property by the Plan to 
the Buyer for $6,600,000 in cash, 
provided that that amount is not less 
than the fair market value of the 
Properiy at the time of the sale. 
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The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C, this 12th day 
of November. 1061. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs, Lobot^Management Services 
Adiministrotion, VS. Department of Labor. 

(Fit Ooc nssxn piM a4s «■! 

BXUMO COOC SSIO'SS-M 


(Prohibited Transaction Exemption 61-105; 
Exemption Application No. D-2446] 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
State-Record Company Retirement 
Plan Located in Columbia, South 
Carolina ^ 

agency: Department of Labor, P&WDP. 
action: Grant of individual exemption. 

summary: This exemption permits the 
proposed loan of $3,(X)0,000 by the State- 
Record Company Retirement Plan (the 
Plan) to the State-Record Company (the 
Employer), the sponsor of the Man. 

FOR FURTHER INFORMATION CONTACT! 
Richard Small of the Office of Fiduciary 
Standards, Pension and Welfare Benefit 
Program, Room C-4526, U.S. Department 
of Labor, 200 Constitution Avenue, 

N.W.. Washington, D.C 20216. (202) 52S- 
8881, (This Is not a toll-free number.) 
SUPPLEMENTARY INFORMATION! On 
September 8,1981, notice was published 
in the Federal Register (46 FR 44929) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406(b)(1) and 406(b)(2) 
of the Employee Retirement income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1)(A) 
through (E) of the Code, for the above 
described transaction. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 


interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that it has satisfied the 
notification requirements set forth in the 
notice of pendency. One comment was 
received by the Department which 
supported granting the proposed 
exemption in the form in which it was 
proposed. No requests for a hearing 
were received by the Department The 
notice of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31.1978, section 102 of 
ReorganizaUon Plan No. 4 of 1976 (43 FR 
47713, October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

Genera] Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 40e(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to wUch the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to ^schaige his or her duties 
respecting the plan solely in the interest 
of the pa^clpants and beneficiaries of 
the plan and In a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to. 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 


Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 184n, 

April 28.1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries: and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan. 

Accordingly the restrictions of section 
406(a). 406ib)(l) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the loan of $3.OOaO0O by the Plan to 
the Employer provided that the terms 
and conditions of such loan are at least 
as favorable to the Plan as those which 
the Plan could receive in a similar 
transaction with on unrelated party. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed si Washington. D.C, this 12th day 
of November, 1981. 

Ian D. Lsooff, 

Administrator, Pension and Welfare Benefit 
Programs, LabonManogement ^rvices 
Administrations US Department of Labor, 

(FK D«»c n-SXOA nkd 11 -lS-tl; 9M «li| 
aiLUNO COOC 4510-2941 


I Prohibited Transaction Exemption 81-107; 
Exemption Application Na D-2515] 

Exemption From the Prohibitions for 
Certain Transactions Involving 
Thomas E. Hogan, Inc., Employee 
Pension Plan Located in Woburn, 
Massachusetts 

agency: Department of Labor, PAWBP. 
action: Grant of individual exemption. 

summary: This exemption permits the 
proposed loan of $100,000 by the 
Thomas E. Hogan, Inc., Employee 
Pension Plan (the Plan) to Thomas E. 
Hogan, Inc., (the Employer), the sponsor 
of the Plan. 

FOR further information CONTACT! 
Richard Small of the Office of Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Room G-4526, U.S. 
Department of Labor, 200 Constitution 
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Avenue, NW„ Washington, D.C. ^216. 
(202) 52:^-8881. (This ts not a toll-free 
number.) 

SOPPLEHSEIITAftY INFORMATIOM: On 
September 8,1961, notice was published 
in the Federal Register (46 FR 44930) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption horn the restrictions 
of section 406(a). 406(b)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1)(A) 
ihrou^ (E) of the Code, for the al^ve 
described transaction. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that it has satisfi^ the 
notification requirements as set forth in 
the notice of pendency. No public 
comments and no requests for a hearing 
were received by the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1976. section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of Interested persons is 
(i [reeled to the following: 

(1) 11)6 fact that a transaction is the 
sub{ect of an exemption granted under 
section 40e(a) of the Act and section 
4975(c)(2) of ihe Code docs not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to whid) the exemption is 
applicable from certain other provisions 
of the Act and the Code. Hiese 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
geoeraJ fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
tiduciary to ^scharge his or her duties 
respecting the plan solely In the interest 


of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption afreet the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
4069b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. In fact a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975[cK2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is In the interests of the Plan and 
its participants and beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan. 

Accordingly the restrictions of section 
406(a), 408 (b)(1) and 406(b)(2) of the Act 
and the sanctions resulti^ from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the proposed Loan of Sioaooo by the 
Plan to the Employer provided that the 
terms and conations of the Loan are at 
least as favorable to the Plan as those 
which the Plan could receive in a similar 
transaction with an unrelated party. 

The availability of this exemption Is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 


Signed st Wsshington. D.C., this 12th day 
of November. 1981. 

Ian D. Laoofr, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management Serrices 
AdiministraUoft, US, Department of Labor, 

(HI Doc SU •»( 

MLLMO COOC 4S10>»-II 


(Prohibited Transection Exemption 81-110; 
Exemption AppOcetion No. D-26271 

Exemption From the Prohibitiona for 
Certain Transactions Involving the 
Utah Pipe Trades Vacation Trust Fund 
Located In Salt Lake City* Utah 

agency: Department of Labor, PAWBP. 
action: Grant of Individual exemption. 

summary: This exemption exempts the 
transfer of certain uncommitted 
reserves, together with accrued interest, 
by the Utah Pipe Trades Vacation Trust 
Fund (the Vacation Plan) to the Utah 
Pipe Trades Welfare Trust Fund (the 
Welfare Plan). 

FOR FURTHER INFORMATION COffTACT: 
Ms. Ian Broady of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue. N.W., Washington, 
D.C. 20216. (202) 523-7222, (This ts not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On 
September 6,1981, notice was published 
In the Federal Register (46 FR 44031) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(b)(2) of the Employee 
Retirement Income Security Act of 1974 
(the Act), for a transaction described in 
an application filed on behalf of the 
Vacation Plan. The notice set forth a 
summary of facts and representations 
contain^ in the application for 
exemption and referred Interested 
persons to the application for a 
complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department In Washington. D.C. T^e 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice slated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
has been furnished to all interested 
persons in compliance %vith the 
requirements set forth in the notice of 
pendency. No public comments and no 
requests for a bearing were received by 
the Department 
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General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act does not relieve 
a fiduciary or other party In interest 
with respect to a plan to which the 
exemption is applicable from certain 
other provisions of the Act. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion In 
accordance with section 404(a)(1)(D) of 
the Act. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(a) and 406 (b)(1) and (b)(3) of the 
Act. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption or 
transitional rule is not dispositive of 
whether the transaction is. in fact, a 
prohibited transaction. 

Exemption 

In accordance with section 40e(a) of 
the Act and the procedures set forth In 
ERISA Procedures 75-1 (40 FR 184n. 
April 28,1075). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plans 
and of their participants and 
benendaries: and 

(c) It is protective of the rights of the 
partidpants and benefidaries of the 
Plans. 

Accordingly the restrictions of section 
40^b)(2) of the Act shall not apply to 
the transfer by the Vocation Plan to the 
Welfare Plan of uncommitted reserves 
of approximately $24,596. together with 
accrued interest which may accrue to 
the Vacation Plan due to its termination. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 


Signed at Washington. D C., this 12th day 
of November 1981. 

Ian D. Lanoff. 

Admim$trotor» Ponsion and Welfora Benefit 
Programs, Labor^Management Services 
Administration, US. Deportment of Labor. 

(HI Doc ii-mao FM u-is-n ris ml 
aitXINO COOC 4St<K2S-«l 


iProhlbited Transaction Exemption 81-104; 
Exemption AppIleaHon No. 0-2429) 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Jeffrey A. Marmelzat, M.D., Medical 
Corp. Profit Sharing Plan 

agency: Department of Labor. 
action: Grant of individual exemption. 

summary: This exemption permits the 
sale of certain rare stamps (the Stamps) 
to the Jeffrey A Marmelzat. M.D. 

Medical Corporation Profit Sharing Plan 
(the Plan) by Jeffrey A. Marmelzat, MJO. 
(Dr. Marmelzat), a party in interest with 
respect to the Plan. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Katherine D. Lewis of the Office of 
Fidudary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor. 200 
Constitution Avenue NW., Washington 
D.C. 20216. (202) 523-7352. (This is not a 
toll-free number.) 

SUPRLEMENTARY INFORMATION: On 
September 8,1981, notice was published 
in the Federal RegUter (46 FR 44023) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 400(b)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resultii^ from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1)(A) 
through (E) of the Code, for the above- 
described transactions. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C, The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 


was provided to interested persons in 
accordance with the requirements set 
forth in the notice. No public comments 
and no requests for a hearing were 
received by the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons In 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fidudary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions indude any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fidudary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and benefidaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) lliis exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975), and based upon the 
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entire record* the Department makes the 
following determinations; 

(a) The exemption is administratively 
feasible: 

(b) It is in the Interests of the Plan and 
of its participants and beneficiaries: and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan* 

Accordingly, the restrictions of 
section 406{a} and 400 (b)(2) and (b)(2) 
of the Act and the sanctions resulting 
from the application of section 4075 of 
the Code, by reason of section 4075(c)(1) 
(A) through (E) of the Code, shall not 
apply to the sale by Dr. Marmel 2 at of 
the Stamps to the ^an. provided that the 
terms and conditions of this transaction 
are at least as favorable to the Plan as 
those obtainable in a similar transaction 
with an unrelated third party. 

The availability of this exemption Is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursnAnt to this exemption. 

Signed at Washington. D.C. this 12th day 
of November 1081. 
tan D. Lanoff, 

Adminktrator, Pengion and Wetifare Benefit 
pTogtattt$f Labor-Management ^rv/aee 
Adminktration, Department of Labor, 

(Ft Doc nM ass •»( 

B4LUMQ COOC 4SlO-n-SI 


(Prohibited Transaction Exemption $1-103; 
Exemption Application No. 0-235$] 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Metex Corp. Employees Retirement 
Plan Located in South Plainfield, New 
Jersey 

agency: Department of Labor. 

ACTION: Grant of individual exemption. 

summary: This exemption permits 
certain loans of money by the Metex 
Corporation Employees Retirement Plan 
(the Plan) to Metex Corporation (the 
Employer), the sponsor of the Plan. 

POR FURTHER INFORMATION CONTACT: 
Louis Campagna of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526, U.S. Department of l^bor, 200 
Constitution Avenue. NW., Washington, 
D C 20216. (202) 523-8883. (This is not a 
toll-free number.) 

supplementary information: On July 
24.1981. notice was published In the 
Federal Register (48 FR 38182) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 


grant an exemption from the restrictions 
of section 406(a). 40^)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(C)(1) 

(A) through (E) of the Code, for certain 
transactions described in an application 
filed by the Employer and the trustees of 
the Plan. The notice set forth a summary 
of facts and representations contained 
in the application for exemption and 
referred interested persons to the 
application for a complete statement of 
the facts and representations. The 
application has been available for 
public inspection at the Department in 
Washington. D.C. The notice also 
invited interested persons to submit 
comments on the requested exemption 
to the Department. In addition the notice 
stated that any interested person might 
submit a written request that a public 
hearing be held relating to this 
exemption. The applicant has 
represented that it has complied with 
the requirements of the notification to 
interested persons as set forth in the 
notice of pendency. No public comments 
and no requests for a hearing were 
received by the Department. The notice 
of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31,1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713. October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to Issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 40&(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of die participants and beneficiaries of 
the plan and in a prudent fashion in 
accordahee with section 404(a)(1)(D) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 


section 4(n(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to. 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in facL a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c](2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28,1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of (he Plan and 
of its participants and beneficiaries: and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan. 

Accordingly the restrictions of section 
408(a). 406(b)(1) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (AJ^ 
through (E) of the Code, shall not apply 
to the loans of money as described in 
the notice of pendency by the Plan to the 
Employer for a period of five years, 
provided the terms and conditions of the 
loans are at least as favorable to the 
Plan as those which the Plan could 
receive in similar transactions with 
unrelated parties. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Wathington, D.C, this 12th day 
of November. 

Ian D. Laooff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration, Department of Labor, 

pH Ooc. Filed 9M •«! 

BtUJNQ coot MIS-rS-M 
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(Prohlbn«d Tran««ciion Exemption 81-101; 
Exemption AppOcetloo No. D-181$] 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Service Brokerage Company^ Inc., 
Pension Trust Located In Houston, 
Texas 

agency: Department of Labor. 
action: Gr ant of individual exemption. 

summary: This exemption permits (1) 
the leasing of automobiles for a period 
of five years by the Service Brokerage 
Company, Inc. Pension Trust (the Trust) 
to Service Brokerage Company, Inc. (the 
Employer); (2) the Employer’s agreement 
to Indemnify and hold the Trust 
harmless regarding any losses or 
damages to leased vehicles: and (3) the 
sale, on April 28.1960. of a gasoline 
tank, pump and related environmental 
controls by the Trust to the Employer. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert N, Sandler of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20216. (202) 523-6195. (This Is not a 
tolLfrec number.) 

SUPPLEMENTARY INFORMATION: On 
September 8.1961. notice was published 
In the Federal Register (46 FR 44927) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of sections 406(a). 406(b) (1) and (2) and 
407(a) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and from the sanctions resulting from 
the application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) (A) 
through (E) of the Code, for the above- 
described transactions. The notice set 
forth a summary of facts and 
representations contained In the 
application for exemption and referred 
Interested persons to the application for 
a complete statement of the facts and 
representations. The applications has 
been available for public inspection at 
the Department In Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
was distributed to interested persons in 
compliance with the requirements set 
out in the proposed exemption. No 
public comments and no requests for a 
hearing were received by the 
Department. 


The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978. section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to Issue exemptions of the t>'pe 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction Is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of ^e Code does not relieve a 
fiduciary or other party in Interest or 
disqualified person with respect to a 
plan to which the exemption Is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general Hdudary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his or l^r duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code. 
Including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
Is subject to an administrative or 
statutory exemption or transitional rule 
Is not dispositive of whether the 
transaction is, in facL a prohibited 
transaction. 

Exemption 

In accordance with section 406(a) of 
the Act and section 4975(c)(2l of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 1M71, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 


(b) It is in the interests of the Trust 
and of its participants and beneficiaries; 
and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Trust. 

Accordingly the restrictions of 
sections 406(a), 406(b) (1) and (2) and 
407(a) of the Act and the sanctions 
resdtlng from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code, 
shall not apply to: (1) The leasing of 
automobiles by the Trust to the 
Employer for a period of five years from 
the date the exemption is granted, 
provided that the terms and conditions 
of the leases are at least as favorable to 
the Trust as the Trust could obtain from 
an unrelated third party; (2) the 
Employer's agreement to indemnify and 
hold the Trust harmless regarding any 
losses or damages arising out of the use 
or condition of any leased vehicles; and 
(3) the sale on April 28.1980 of the 
Trust's gasoline tank, pump and related 
environmental controls to the Employer 
for a cash price of $1,854. provided that 
this amount was not less than the fair 
market value on the date of the sale. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transactions that are subject of 
this exemption. 

Signed at Washington. D.C. this 12th day 
of November 1981. 

Un D. Lanoff, 

Administrator* Pension and Welfare Benefit 
Programs, Lo^r^MaiKigctnent ^rvices 
Administration, Department of Labor. 

ini Doc tl>«2Z7 rU«i IWIS-n; S4i as) 

BSXINQ COOC 4ftlO-2S-N 


(Prohibiteci Transaction Exemption 81-102; 
Exemption Application No. D-2070 and D- 
20711 

Exemption From the Prohibitions (or 
Certain Transactions Involving HMK 
Financial, Located in Los Angeles, 
California 

agency: Department of Labor. 
action: Grant of Individual Exemption. 

summary: This exemption Involves 
certain aspects of the provision of real 
estate services by HMK Financial 
(HMK) to employee benefit plans (the 
Plans) which may contract for certain 
other pension services with HMK. 

FOR FURTHER INFORMATION CONTACT. 
Paul R, Antsen of the Office of Fidudar>’ 
Standards, Pension and Welfare Benefit 
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Programs, Room C-452ft, U.S, 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, D.C. 20210, 
(202) 523-6015. (This is not a toll-free 
number.) 

SUPPtEMCNTARY INFORMATION: On 
.September 6.1981, notice was published 
in the Federal Resistor (46 FR 44933) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(b) of the Employee 
Retirement Income Security Act of 1974 
(the Act) and from the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1054 (the Code] by reason of section 
4975(c)(1) (E) and (F) of the Code, for the 
above described transactions. The 
notice set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
was distributed to interested persons in 
accordance with the requirements set 
forth in the notice. No public comments 
and no requests for a hearing were 
received by the Department 
The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978. section 102 
of Reorganization Plan No. 4 of 1978 (43 
Fr 47713. October 17,1978) transferred 
the authority of the Secretary of the 
Treasuiy to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fidudary or other party in interest or 
<iisqualiried person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general flduciaiy responsibility 
provisions of section 404 of the Act 
which among other things require a 


fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act* nor does the foct the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption docs not extend to 
transactions prohibited under section 
406(a) of the Act and section 4975(c)(1) 
(A) through (D) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471. 

April 28,1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of the Plans 
and of their participants and 
beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly the restrictions of section 
406(b) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (E) and (F) of the Code. shaU 
not apply to the provision of real estate 
brokerage services and the receipt of 
compensation in conjunction with the 
provision of such services by HMK to 
the Plans which contract for services 
with HMK. 

The availability of this exemption Is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes ail material terms 
of the transaction to be consummated 
pursuant to this exemption. 


Signed at Washington. D.C. this 12th day 
of November 1981. 

Ian D. Lanoff, 

Administrator^ Pension and Welfare Benefit 
Programs, Labor-Management ^nrices 
Administration, Department of Labor, 

(FR Doc PUod n>ia-ai: A:4S amj 
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MERIT SYSTEMS PROTECTION 
BOARD 

Notice of Order on Motion for 
Consolidation of Air Traffic Controller 
Appeals 

Correction 

In FR Doc, 61-33023 appearing at page 
58521 in the issue of Tuesday, November 
17,1981, the following changes should 
be made: 

1. On page 56521, first column, the 
address in the ^address" paragraph is 
incorrect. The ** address** paragraph 
should read as follows: 

address: Robert E. Taylor, Secretary, 
Merit Systems Protection Board, ATTN: 
ATC Appeals, 1120 Vermont Avenue, 
N.W., Washington. D.C. 20419. 

2. On page 56522, third column, the 
address for Richard L Leighton is 
incorrect Richard L Leighton*8 address 
should read as follows; 

Richard L Leighton. Esquire, Counsel to 
David A. Trick. 2033 M Street, N.W., 
Suite 800, Washington, D.C, 20036 
SAUNQ coot l90S-QI-4f 


NATIONAL FOUNDATION FOR THE 
ARTS AND THE HUMANITIES 

Education Panel; National Council on 
the Arts, Artists-in-Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463), notice is hereby given that a 
meeting of the Artists-in-Education 
Panel to the National Council on the 
Arts will be held on December 7-10. 
1981. from 6:30 a.m.—6:30 p.m. In room 
1422 of the Columbia Plaza OfRce 
Complex, 2401 E Street NW., 
Washington, D.C 20506. 

This meeting will be open to the 
public on a space available basis. The 
topic for discussion will be future 
program directions and State 
applications review. 

Further information with reference to 
this meeting can be obtained from Mr. 
john H. Clark, Advisory Committee 
Management Officer, National 
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Endowment for the Arts. Washington 
D.C 20506, or call (202) 634-6070. 
lohn H. curie. 

Director, Off ice of Council and Panel 
Operations, National Endowment for the Aria. 
November 17,1981. 

IFR Doe- n^auen riled M eml 
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National Council on the Arta, Inter-Arts 
Panel (Folk Arts Section); Meeting 

Pursuant to section 10 (a) (2) of the 
Federal Advisory Committee Act (Pub. 

L 02-463). as amended, notice is hereby 
given that a meeting of the Inter-Arts 
Panel (Folk Arts Section) to the National 
Council on the Arts will be held on 
December 10-12,1981, from 9:00 a.m.- 
6.60 p jn. in room 1422 of the Columbia 
Plaza Office Complex, 2401 C Street, 
N.W. Washinflton. D.C 20506. 

A portion of this meeting will be open 
to the public on December 12,1981, from 
10:00 a.m.*12.*0Q noon to discuss 
guidelines. 

The remaining sessions of this 
meeting on December 10-11,1961, from 
9:00 a.m.-6:00 p.m. and on December 12. 
1981. from 960 a.m.-1060 a.m. and noon- 
660 p.m« are for the purpose of Panel 
review, discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and 9[b) of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
lohn H. Gark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506. or call (202) 634-6070. 

|ohn H. CUrk, 

Director, Office of Council and Panel 
Operotions, National Endowment for the Arts, 
November 16,1981. 

im Doc FUed ll-is-n; S4S «■! 
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National Council on the Arts, Media 
Arte Program (Prescreening for 
Production: Fllm/VIdeo); Meeting 

Pursuant to section 10 (a) (2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463), as amended, notice is hereby 
given that a meeting of the Media Arts 


Program (Prescreening for Production: 
Film-Video) to the National Council on 
the Arts will be held on December 7-9. 
1981. from 960 a.m.-5:30 p.m. in the 12th 
floor screening room of the Columbia 
Plaza Office Complex, 2401 E Street, 
N.W., Washington. D.C 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13.1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and 9(b) of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
lohn H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506. or call (202) 634-6070. 

|ohn H. CUrk, 

Director, Office of Council and Pane! 
Operations, National Endowment for the Arts, 
November 17,1981. 

tnt Doc. 81-33900 FUed 11-1S-S1.048 oml 
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National Council on the Arts, Music 
Panel (Centers); Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463). as amended, notice is hereby 
given that a meeting of the Music Panel 
(Centers) to the National Council on the 
Arts will be held on December 11-12, 
1981, from 9:00 a.m.-5:30 In room 1225 of 
the Columbia Plaza Office Complex, 

2401 E Street, NW.. Washington, D.C. 
20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965. as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13.1900, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 0(b) of section 
552b of Title 5, United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 


John H. Clark, Advisory Committee 
Management Officer, National 
Endovvment for the Arts, Washington, 

D C. 20506, or call (202) 634-6070. 

)oha H. Clark, 

Director, Office of Council and Panel 
Operations, Notional Endowment for the Arts, 

November 18,1981. 

fFB Do«^«s-93Scn riM m md) 

miUm cooc 7837-OV4l 


NUCLEAR REGULATORY 
COMMISSION 

Accreditation of Organizations 
Performing Qualification Testing of 
Equipment 

The NRC and the Institute of 
Electrical and Electronic Engineers, Inc. 
(IEEE) have entered into an agreemenL 
effectivo October 1981, regarding the 
accreditation of testing organizations 
which perform qualification testing of 
certain equipment for nuclear power 
generating facilities. It involves IEEE's 
issuance of certifications of 
accreditatian to testing organization 
baaed upon an assessment by the IEEE 
that the organization has the capability 
to perform qualification tests on certain 
equipment Copies of the agreement are 
available on request from Frederick 
Forscher, Office of Nuclear Regulatory 
Research. U.S. Nuclear Regulatory 
Commission. Washington, D.C 20555. 

Certain equipment in a nuclear facility 
must be capable of performing Its 
required safely functions for the entire 
range of conditions in which it must 
operate, including conditions that may 
obtain from severe accidents or natural 
phenomena. The capability of this 
equipment to perform under these 
conditions must be demonstrated by 
appropriate means such as qualification 
testing because it is impractical to 
simulate many of these severe 
conditions in situ. To aid in achieving 
consistency, reliability, and 
reproducibility of test results, and to 
provide adequate control of eoulpmcnt 
qualification testing, the establishment 
of a testing organization accreditation 
program, administered by on 
independent entity, is considered 
necessary. With such a program as its 
cornerstone, a more efficicnL effective 
regulatory program will evolve that 
reduces the need for NRC resources, 
assures fair treatment of all, and results 
in a more consistent, high quality 
product. 

In order to assess, in a fair and 
equitable manner, the various testing 
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organizations applying for accreditation, 
(he IEEE has agreed to establish: 

1. A program of accreditation, based 
on an organizatjon*s technical program, 
quality assurance program, and a 
demonstrated ability to meet specified 
technical requirements applicable to 
qualification testing of equipment: 

2. An accreditation review committee 
assigned the responsibility for granting 
or withholding accreditation. (Auditors 
or survey teams will not be given this 
authority.) Membership on this 
committee will be sufficiently 
diversified and working procedures 
structured so that accreditation %vill 
reasonably be available to all qualified 
applicants; 

3. Requirements to assure that audit 
personnel and the accreditation review 
committee arc technically qualified and 
reasonably free of conflict of interest; 

4. An appeals process available when 
accreditation is refused or withdrawn; 

5. Procedures for periodic reaudits to 
maintain a testing organization's 
accreditation, an organization's 
capability to perform specified 
qualification testing: and 

6. Procedures for the conduct and 
ongoing documentation of accreditation 
activities. 

The NRC has agreed to develop a 
regulation endorsing IEEE's 
accreditation program and requiring its 
use. The NRC will periodically audit and 
inspect IEEE's aco^itation activities to 
assure that the purposes of the program 
are accomplished. The NRC has also 
agreed that an IEEE accreditation may 
be used by NRC licensees and license 
8(>plicants to satisfy NRC requirements 
relating to the evaluation of testing 
organization's quality assurance and 
technical programs. 

It IS expected that during calendar 
year 1982 interested testing 
organizations will apply to the IEEE for 
accreditation, permitting testing 
organizations to be fully accredited by 
the effective date of the endorsing 
regulation (which is anticipated to be 
early 1963). For further information 
contact Frederick Forscher, Office of 
Nuclear Regulatory Research. Nuclear 
Regulatory Commission, Washington, 

D.C, 20S5S, phone: (301) 443-5942. 

Dated at Bethesda. Md.. this 4lh day of 
November 1081 , 

For the Nuclear Regulatory Commission. 
William ). Dircks, 

£x ecuii¥9 Dinctorfor OperatioiuL 

(nt Ooc ti.s3ior niMi xut^v. M anl 
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[Docket Na 60-261) 

Carolina Power & Light Co.; Granting 
an Exemption From Certain Fire 
Protection Requirements 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted an exemption from the 
requirements of 10 CFR 50.48 and 
Appendix R, 'Tire Protection Program 
for Operating Nuclear Power Plants." to 
Carolina Power and Light Company (the 
licensee). 

This exemption related to a 
requirement for a fixed fire suppression 
system in the control room. The basis 
for this action set forth in the 
Commission's exemption dated 
November 13.1981. 

The Commission has determined that 
the granting of this exemption will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental Impact 
statement or negative declaration an 
environmental impact appraisal need 
not be prepared in connection with this 
action. 

For further details with respect to this 
action, see (1) the licensee's request 
dated March 11.1981 and (2) the 
Commission's ^emption dated 
November 13,1981. Items (1) and (2) are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, N.W^ Washington D.C., 
and at the Hartsville Memorial Library, 
Home and Fifth Avenue, Hartsville, 
South Carolina 29550. A copy of item (2) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated st Bethesds, Md., this 13th day of 
November 1981. 

For the Nuclear Regulatory Commission. 
Marshall GrolenhuJs, 

AcUitg Chief, Operating Reactors Branch No, 

1, Division of Licensing. 

int OoQ. ei-sseoa fii«i ii-isai. «n| 
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(Docket Nos. 50-213 and 50-336] 

Connecticut Yarikee Atomic Power Co. 
(Haddam Neck Plant) and Northeast 
Nuclear Energy Co., et al. (Millstone 
Nuclear Power Station, Unit 2); 
Exemption 


The Connecticut Yankee Atomic 
Power Company (Connecticut Yankee) 
is the holder of Facility Operating 
License No. DI^-61 which authorizes 
operation of the Haddam Neck Plant, a 
pressurized water reactor located in 


Middlesex County, Connecticut. The 
Connecticut Light and Power Company, 
The Hartford Qectric Light Company. 
Western Massachusetts Electric 
Company, and Northeast Nuclear 
Energy Company (the licensees), arc Ihe 
holders of Facility Operating License 
No. DPR-B5, whi^ authorizes Northeast 
Nuclear Energy Company to operate the 
Millstone Nuclear Power Station, Unit 2, 
a pressurized water reactor located in 
the Town of Waterford, Connecticut 
These licenses provide, among other 
thinas. that they are subject to all rules, 
regulations and Orders of the 
Commission now or hereafter in effect 

11 

Section ni.O of Appendix R to 10 CFR 
Part 50 requires that the reactor coolant 
pump be equipped with an oil collection 
system if the containment is not Inerted 
during normal operation. Because the 
Haddam Neck Plant and Millstone 
Station Unit 2 are not inerted during 
normal operation, under this provision 
an oil collection system is required. 
Section niB of Appendix R specifies 
that the oil collection system shall be so 
designed, engineered, and installed that 
failure will not lead to fire during 
normal or design basis accidents and 
that there Is reasonable assurance that 
the system will withstand the Safe 
Shutdown Earthquake (SSE). 

By letter dated March 19,1981. 
Connecticut Yankee and the licensees 
indicated that the installed oil collection 
system does not meet the SSE 
requirements and further asserted that a 
scismically qualified oil collection 
system would not enhance fire 
protection safety at the Haddam Neck 
Plant and Millstone Station Unit 2 
because alternative means to fulfill the 
stated objective of the Commission has 
previously been implemented. 
Accordingly, Connecticut Yankee and 
the licensees requested an exemption 
from the requirements of Section 111.0 of 
Appendix R to 10 CFR Part 50. 

T^e exemption request is based on Ihe 
following: 

1. The lubrication oil systems for the 
reactor coolant pumps are qualified to 
remain functional during and after 
seismic events up to and Including an 
SSE, and 

2. The installed oil collection system 
would not cause loss of operability of 
safety related equipment nor would it 
cause a fire in the event of an SSE. 

Because Ihe lubrication oil systems for 
the reactor coolant pumps are qualified 
to remain functional during and after an 
SSE, oil leaks should not be expected as 
a result of such an evenL Further, 
because the installed oil collection 
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system itself is designed so that (he 
dropping of components during an SSE 
should not cause loss of operability of 
safety related equipment nor cause a 
fire* the systems for each plant would 
not degrade safety features within 
containment. 

Based on our evaluation* we conclude 
that the licensees* currently Installed oil 
collection system at both Haddam Neck 
and Millstone 2 meets the objectives of 
Section IILO. **011 Collection System for 
Reactor Coolant Pump,*’ of Appendix R 
to 10 CFR Part 50. Therefore, the request 
to be exempted from the requirement 
that the oil collection system be so 
designed, engineered, and Installed that 
there is reasonable assurance that the 
system for both plants will withstand 
the Safe Shutdown Earthquake should 
be granted. 

Ill 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorised by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest 
Therefore, the Commission hereby 
approves the exemption request 
identified above. 

The NRC staff has determined that the 
granting of this exemption will not result 
in any significant environmental Impact 
and that pursuant to 10 CFR 
an imvironmental impact statement or 
negative declaration and environmental 
impact appraisal need not be prepared 
in connection with this action. 

Diited ut Bethesda. Md.. this 11th day of 
Novomber 1981. 

For the Nuclear Regulatory Commisaion. 
Harold R. Denton, 

Director, Office of Nuclear Reactor 
Regulation. 

(m Doe. ai^aaoca nUd ms •m\ 
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i Docket Na 50-106] 

Oregon State University; Order 
Terminating Facility License 

By application dated September 13. 
1978, as supplemented December 18, 
1978, and |uly 10, 198a Oregon State 
University (the licensee) requested 
authorization to dismantle the AGN 201 
Reactor (the facility), a research reactor 
located in Corvallis. Oregon, to dispose 
of the component parts in accordance 
with the plan submitted as part of the 
application, and to terminate Facility 
License No. R-51. A “Notice of Proposed 
Issuance of Orders Authorizing 
Dismantling of Facility. Disposition of 
Component Parts, and Termination of 


Facility License** was published In the 
Federal Register on November 9.1978 
(43 FR 52305). No request for a hearing 
or petition for leave to intervene was 
filed following notice of the proposed 
action. 

The Commission has found that the 
facility has been dismantled and 
decontaminated, and that satisfactory 
disposition has been made of the 
component parts and fuel In accordance 
with the Commission’s regulations in 10 
CFR Chapter 1, and in a manner not 
inimical to the common defense and 
security or to the health and safety of 
the public. The facility was dismantled 
pursuant to the Commission’s Order 
dated March 8,1979 (44 FR 16509. March 
19.1979). 

The facility area has been Inspected 
by the Commission’s Office of 
Inspection and Enforcement and 
radiation surveys confirm that radiation 
levels meet the values defined in the 
decommissioning plan, and the area is 
available for unrestricted access. 

Therefore, pursuant to the application 
by the Oregon State University, Facility 
License No. R-51 is hereby terminated 
as of the date of this Order. 

For further details with respect to this 
action, see (1) application for 
authorization to dismantle facility and 
dispose of component parts and for 
termination of facility license dated 
September 13, 197a as supplemented 
December la 197a and July 10.1980. (2) 
the Commission’s Order Authorizing 
Dismantling of Facility and Disposition 
of Component Parts dated March a 
1979, and (3) the Commission’s related 
Safety Evaluation. Each of these items is 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW., Washington, D.C A 
copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C., 20555. Attention: 
Director. Division of Licensing. 

Dtfted ot Bethesds. Md^ (his 10th dsy of 
November 1961. 

For the Nuclear Regulatory Commission. 
Thomas M. Novak. 

Assistant Director for Operating Reactors, 

Division of Licensing. 

im Doc ai^jjsia PM a>cs »m\ 
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{Docket Nos. 50-275 OL, 50-323 OL] 

Pacific Qaa & Electric Co. (Diablo 
Canyon Nuclear Power Plant, Units 1 & 
2); Change of Date of Oral Argument 

Notice is hereby given that, in 
accordance with the Appeal Board’s 
November 10,1981 order, oral argument 


on the appeals of Governor Brown and 
the joint intervenors from the |uly 17, 
1961 partial initial decision of the 
Licensing Board will be heard at 8:45 
a.m. on Friday, November 20,1981, in 
the NRC Public Hearing Room, Fifth 
Floor. East-West Towers Building, 4350 
East-West Highway. Bethesda, 
Maryland, instead of at the earlier 
scheduled time. In accordance with the 
Board’s October 29.1981 order, oral 
argument will also be heard on the joint 
intervenors* full-power contentions 
rejected by the Licensing Board’s ruling 
of August 4.1981. 

Doted: November IZ 1981. 

For the Appeal Board 
C lean Shoemaker, 

Secretary to the Appeal Board 
pn Don. it-soeii niw tt-isat eu ml 
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(Docket No. 50-286] 

Power Authority of the State of New 
York; Issuance of Amendment to 
Facility Operating License 

The U.S. Nuclear Regulatory 
Commission (the (Commission) has 
Issued Amendment No. 41 to Facility 
Operating License No. DPR-64. issued to 
the Power Authority of the State of New 
York (the licensee), which revised the 
license and Technical Specifications for 
operation of the Indian Point Nuclear 
Generating Unit No. 3 (the facility) 
located in Buchanan. Westchester 
(County, New York- The amendment Is 
effective as of the date of Issuance. 

The amendment revises license 
condition 2.) to require the steam 
generator inspection outage at the end 
of Cycle 3 to begin no later than March 
31,1081. It also revises the Technical 
Specifications on a one-time only basis 
to allow a steam generator tube 
inspection to be performed on the cold 
leg side up to the second support plate 
and to temporarily modify the limit for 
plugging a tube from 40 percent to 65 
percent degraded for a specified area on 
the cold leg side of the steam generators 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission’s rules and regulations. The 
(Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations In 10 
CFR Chapter I, which are set forth In the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 
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The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
acUom see (1) the application for 
amendment dated November 6.1981. (2) 
Amendment No. 41 to License No. DPR- 
64. and (3) the Commi8sion*8 related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room. 
1717 H Street. N.W., Washington, D.C 
and at the White Plains Public Library, 
100 Maritine Avenue, White Plains, New 
York. A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attention: 
Director, Division of Licensing. 

Dated at Bethetda. Md. this 13lh day of 
November 1981. 

For the Nuclear Regulatory Commission. 
Marshall Grolenhuis, 

Acii^ Chief, Operating Reactors Branch AVu 
i. Division of Licensing. 

fFl Doc. il>S3ai2 riled 1I-1S-S1: MS am] 
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(Docket Nos. 50-259 and 50-280] 

Tennessee Valley Authority; Issuance 
of Amendments to Facility Operatirtg 
Licenses 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 77 to Facility 
Operating License Na DPR-33 and 
Amendment No. 73 to Facility Operating 
License No. DPR-52 issued to Tennessee 
Valley Authority (the licensee), which 
revised Technical SpedflcatJons for 
operation of the Browns Ferry Nuclear 
Plant. Unit Nos. 1 and 2, located in 
Limestone County, Alabama. The 
amendments are effective as of the date 
of issuance. 

llieso amendments change the 
Technical Specifications to modify the 
conditions under which start buses lA 
and IB must be opcralionuL 

The application for the amendments 
complies w ith the standards and 
requirements of the Atomic Energy Act 
of 1954, us amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1. which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 


since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the Issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5(d)(4) and environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated September 17.1981. 
(2) Amendment No. 77 to License No. 
DPR-33 and Amendment Na 73 to 
License No. DPR-52, and (3) the 
Commission's related Safety Evaluation. 
All of these items are available for 
public Inspection at the Commisson's 
Public Document Room, 1717 H Street, 
NW, Washington. D.C. and at the 
Athens Public Library, South and 
Forrest, Athens. Alabama 35611. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda. Maryland this 16th day 
of November 1981. 

For the Nuclear Regulatoiy Commission. 
Philip |. Polk. 

Acting Chief Operating Reactors Branch No, 
Z Division of Licensing. 

(FR Doc tt-aieu HM ms anil 
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SECURITIES AND EXCHANGE 
COMMISSION 

(Release Na 34-18256; File No. SR-CBOE- 
81-24] 

Chicago Board Options Exchange Inc.; 
Self-Regulatory Organizations; 
Proposed Rule Change 

Propose rule change by Chicago Board 
Options Exchange. Incorporated, 
relating to GNMA Margin Amendment. 
Comments requested on or before 
December 10,1981. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1034.15 
U.S.C 78s(b)(l), notice is hereby given 
that on November 3.1981, the Chicago 
Board Options Exchange, Incorporated 
filed with the Securities and Exchange 
Commission the proposed rulo change 
as described in Items L U and III below, 
which Items have been prepared by (he 
selfregulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rules Change 

Additions are italicized; deletions are 
bracketed. 

Definitions 

Rule 20.1 

(a)-(e) (No change) 

(f) The term "covered" (has the same 
meaning as set forth in Rule l.l(y), 
except the long positions must match 
short positions on the basis of the 
remaining unpaid principal balance of 
the underlying GNMA within the 
variation permitted by Rule 20.B(c). and 
all "covering" underlying CNMAs must 
bear a qualifyinf rate of interest] in 
respect of a short position in a GNMA 
call option contract means that the 
writer*s obligation is secured by: (1) A 
long ^sition in underlying CNMAs 
bearing a qualifying rate of interest held 
in the same account with a remaining 
unpaid principal balance which 
matches, within the variation permitted 
by Rule 20.8(c), the nominal principal 
amount of CNMAs subject to the short 
call: (2) a lor^ position in a GNMA call 
option held in the same account for the 
same nominal principal amount of 
CNMAs as the short call where the 
expiration date of the long call is the 
same as or subsequent to the expiration 
date of the short call and the exercise 
price of the long call is eaual to or less 
than the exercise price of the short call; 
or (3) a **cu8todia) receipt**meeting the 
conditions of Rule 20.24(c)(5). The term 
**covered** in respect of a short position 
in a GNMA put option contract means 
that the writer holds in the same 
account a long position in o GNMA put 
option for the same nominal principal 
amount of CNMAs as the short put 
where the expiration date of the long 
put is the same as or subsequent to the 
expiration date of the short put and the 
exercise price of the long put is equal to 
or greater than the exercise price of the 
short put. 

teV^lJ (No change] 

* * * Interpretations and Policies [No 
change] 

Rule 20.1 and the Interpretations and 
Policies 20.1.01, .02 and .03 replace 
definitions set forth in Rule 1.1 (n), (o), 

(s). [and] (t), and (y). (and supplement 
the deHnition set forth in Rule l.l(y).] 

Margin Requirements 

Rde 20.24. (a) This rule sets forth the 
minimum amount of margin which must 
be deposited and maintained In margin 
accounts of customers having positions 
in GNMA option contracts dealt In on 
the Exchange, The Exchange may at any 
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lime impose higher margin requirements 
in respect of such positions when it 
deems such higher margin requirements 
to bo advisable. The Initial deposit of 
margin required under this rule must be 
made within seven full business days 
after the date on which a transaction 
giving rise to a margin requirement is 
effected. 

(b) [No change] 

(c) The requirements set forth in 
paragraph (b) hereof are subject to the 
following exceptions, which in each 
case moy be applied at the discretion of 
the Member Organization with which 
the account is maintained. 

(1) Short call covered by long GNMA. 
No margin is required in respect of a 
GNMA call option contract carried in a 
short position which is covered by a 
long position in underlying GNMAs 
within the meaning of Rule(s 1.1(y) and) 
20 , 1 ( 0 . 

(2) No change] 

(3) No change] 

(4) Short put and short GNMA. No 
margin is required in respect of a 
GNMA put option carried in a short 
position which is offset by a short 
position in underlying GNMAs with a 
remaining unpaid principal balance 
which matches, within the variation 
permitted by Rule 20.S(c), the nominal 
principal amount of GNMAs subject to 
the put option. 

(5) Custodial receipts and bank 
guarantee letters. No margin is required 
in respect of GNMA call or put options 
carri^ in a short position where the 
customer has delivered, within seven 
full business days after the options are 
written, to the Member Organization 
with which such position is maintained 
a custodial receipt or letter of 
guarantee, in a form satisfactory to the 
Bxciwnge, issued by a bank pursuant to 
specific authorization from the customer 
which certifies that: 

(A) in the case of a custodial receipt 
(covering calls), the bank holds 
underlying GNMAs for the account of 
the customer which the bank will 
deliver at the order of the Member 
Organization against payment of the 
exercise price of the calls in accordance 
with the terms of the custodial receipt: 
or 

(B) in the case of a tetter of guarantee 
(covering puts), the bank holds cash for 
the account of the customer which the 
bank will pay to the Member 
Organization against delivery of the 
underlying GNMAs in accordance with 
the terms of the letter of guarantee. 

. , , Interpretations and Policies 

.01 For purposes of Rule 20.241c)(5), 
the term **bank**shall mean a bank or 
trust company suspervised and 


examined by a State or Federal bank 
regulatory authority. The provisions of 
Rule 20.24(c)(5) shall not apply with 
respect to a custodial receipt or letter of 
guarantee issued by a bank if the 
aggregate value of the securities cmd 
cash held by the bank pursuant to all 
outstanding custodial receipts, escrow 
receipts and letters of guarantee issued 
by the bank in respect of options on any 
securities exceeds 25% of the bank*s 
stockholders ' equity. 

Rule 20.24 supplements Rule 12.3. 

Determination of Value for Margin 
Purposes Rule 20,25. For margin 
purposes, positions in GNMAs shall be 
valued at the current cash market price 
for GNMAs bearing the same stated rate 
of interest as those in the positions. For 
purposes of Rule 20.24, the term '‘current 
market value" as to any position in a 
particular GNMA option series (as used 
in that Rule) shall mean the closing price 
of that series on the Exchange on the 
day with respect to which a 
determination of current market value is 
made. All long GNMA options must be 
paid in full within seven full business 
days after the date on which the options 
are purchased. 

Rule 20.25 supplements Rule 12.5. 

U. Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for. the Proposed Rule 
Change 

The general purpose of these 
proposed rules changes is to clarify the 
operation of CBOE’s margin rules with 
respect to GMNA options. This 
clarification is needed because the 
Board of Governors of the Federal 
Reserve System, by order dated October 
2.1961. took final action to amend 
Regulation T so that the initial margin 
requirement for %vriters of uncovered 
options on exempted debt sectirities, 
such as GNMAs, will be determined by 
the rules of the exchange on which the 
option Is traded. 

The proposed change In Rule 20.1(f) 
would specify the ways in which a short 
GNMA option could be "covered" and 
would delete the cross-reference to Rule 
1.1^) which applies to stock options. 

The proposed change in Rule 20.24(a) 
would make it clear that CBOE*s GNMA 
margin rules apply to the initial deposit 
of margin and would specify that initial 
margin must be deposited within seven 
full business days after the date on 
which a transaction giving rise to a 
margin requirements is effected. The 
proposed change in Rule 20.24(c)(4) 
wotdd afford special margin treatment 
to a short GNMA pul option offset by a 
short position in underlying GNMAs. 
The proposed change in Rule 20.24(c)(5) 
would afford special margin treatment 


to short GNMA options secured by a 
custodial receipt or letter of guarantee 
issued by a bank which meets certain 
requirements. 

The proposed change In Rule 20.25 
would clarify that all Tong GNMA 
options must be paid in full within seven 
business days after the date on which 
the options are purchased. 

The statutory basis of these proposed 
changes is Section 6 of the Securities 
Exchange Act of 1934. In that they will 
facilitate transactions in GNMA options 
and promote the protection of investors 
and the public interest. 

III. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rules changes set forth 
herein would impose no burden on 
competition. 

IV. Self-Regulatory Oiganization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments on the proposed rules 
changes were neither solicited nor 
received. 

V. Date of Effectiveness of the Proposed 
Rule Change and Timing for 
Commission Action 

On or before December 28,1961. or 
within such longer period (i) as the 
Conunission may designate up to 90 
days of such date If it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved 

VI. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making %vritten submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington. D.C 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change betw^een the Commission 
and any person, other than those that 
may bo withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying at the 
Commission's Public Reference Section. 
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1100 L Street NW.. Washington. D.C 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the Hie 
number in the caption above and should 
be submitted on or before December 10. 
1981. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. FlUstramoos. 

Secretary. 

[tn Doc. n-wn FIImI *45 anj 

BILLINO COOC 


(File No. 1-76271 

Wainoco Oil Corp.; Application to 
Withdraw From Listing and 
Registration 

November 16,1961. 

The above named issuer has filed an 
application with the Securities and 
Exchange Commission pursuant to 
Section 12(d) of the Securities Exchange 
Act of 1934 (**Acr} and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the American Stc^ 
Exchange. Inc. (**Amex**). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

1. The common stock of Wainoco Oil 
Corporation (“Company'*) is listed and 
registered on the Amex. Pursuant to a 
Registration Statement on Form 8-A 
which became effective on March 19. 
1981, the Company is also listed and 
registered on the New York Stock 
Exchar^ (“NYSE“). The Company has 
determined that the direct and indirect 
costs and expenses do not justify 
maintaining the dual listing of the 
common stock on the Amex and the 
NYSE. 

2. lliis application relates solely to 
withdrawal of the common stock from 
listing and registration on the Amex and 
shall have no effect upon the continued 
listing of such slock on the NYSE, TTie 
Amex has posed no objection to this 
matter. 

Any interested person may, on or 
before December 8 . 1981. submit by 
letter to the Secretary of the Securities 
and Exchan^ Commission, Washington. 
D.C 20549, facts bearing upon whether 
the application has been made in 
accordance with the rules of the 
Exchange and what terms, if any. should 
be imposed by the Commission for the 
protection of investors. The 
Commission, based on the information 


submitted to it. will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the ConunUtion. by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Goorge A. Fitzsimmons, 

Secretary. 

pH Doc. ei-SSSTO PiUd n-ISai; *45 am\ 
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DEPARTMENT OF THE TREASURY 

Office of the Secretary 

Privacy Act of 1974; Proposed New 
Systems of Records 

AOENCY: Office of the Secretary. 
Department of the Treasury. 

ACTION: Notice of proposed new system 
of records, Treasury/OS.OOG—Building 
Passes. 


SUMMARY: Pursuant to the requirements 
of the Privacy Act of 1974 (5 U.S.C. 552a) 
the Chief. Security Operations Branch, 
gives notice by this publication of a 
proposed new system of records 
Treasury/OS.006~Buildlng Passes. This 
system of records is maintained in a 
manual card file and is used to control 
and limit access by Treasury personnel 
to buildings under the Department*8 
jurisdiction. 

DATES: Comments must be received not 
later than December 21.1981. If no 
comments are received, to which the 
Department publishes a revision to 
incorporate comments, this system will 
become effective on January 19,1981. 
ADDRESS: Comments may be sent to 
Chief, Security Operations Branch. 

Room 1050,1500 Pennsylvania Avenue 
NW., Washington. DC 20220. 

FOR FURTHER INFORMATION CONTACT: 
Clarence Scruggs. (202) 560-5489. Chief, 
Security Operations Branch. 
SUPPLEMENTARY INFORMATION: Prior lo 
November. 1979, the Building Pass 
function was under the jurisdiction of 
the Physical Security Staff, and their 
records were covered under Treasury/ 
OS.196, Physical Security Information 
Systems, published at 41 FR 45200. For 
management purposes. 48 systems of 
records (Treasury/OS.lOO included) 
were consolidated into one system, 
Treasury/OS.OOl, published at 42 FR 
49106. Tlie latter system proved 
inadequate because the system failed to 
list all the routine uses and authorities 
of the separate systems it incorporated. 
Therefore, the consolidated system was 
deleted and the original separate 
systems were reinstated. 44 FR 7009. At 


the time this action was taken. 
Trea8ury/OS.198 was withheld from 
reinstatement because of the pending 
reorganization of the Physical Security 
Staff. Upon completion of the 
reorganization, the Building Pass 
function was transferred to the Security 
Operations Branch. However, due to 
administrative oversight, system OS.196 
was never revised to reflect the 
necessary changes. Therefore, we are 
establishing a separate Privacy Act 
system of records to cover the Building 
Pass function within the Security 
Operations Branch. The remaining parts 
of OS.196, still under the jurisdiction of 
the Physical Security Staff, are presently 
under review and revision and will be 
published at a later date. 

Dated: November 2,1981. 

Cor* P. Beebe. 

Assistant Secretary (Administration). 
Treasury/OS.006 

SYSTEM name: 

Building Passes—^Trea8ury/OS.006 

SYSTEM locations: 

Security Operations Branch. Room 
1050. Main Treasury Building, 
Washington, DC 20220. 

CATCQORIES OF INIMVIOUAL COVCREO BY THE 
SYSTEM: 

All current and retired employees of 
the Office of the Secretary, Comptroller 
of the Currency, Bureau of Government 
Financial Operations, Bureau of the 
Mint. Bureau of the Public Debt, U.S. 
Savings Bonds Division, and Office of 
Tax Policy. 

CATlQORtCS OF RECORDS COVCREO BY THE 
SYSTEM; 

Treasury Form 4074. Request for 
Building Pass, which contains 
information such as name, office 
building address, type of appointment, 
issuance and expiration dates, and the 
action taken. 

AUTHORTTY FOR MAINTENANCE OF THE 
SYSTEM: 

5 use 301, Treasury Directive 71- 
11J\. April 30.1976. 

ROUrtNE USES OF RECORDS MAINTAINED IN 
THE SYSTEM INCLUDINO CATCOORtES OF USERS 
AND THE RURPOSES OF SUCH USES: 

This information will be used to 
provide: Building pssses for current and 
retired employees; Security Operations 
Branch with a record of persons who 
were issued passes; and expirations and 
renewal information. 
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soucics AMO psAcncct Foe rroiiuKi, 
umiitviiio, Accsstxo, err Asumo* and 
otsPOSiNO Of etcosos m thi systha 

STOfUOe: 

Manual cards stored in locked file 
cabinets located in the Security 
Operations Branch. 

nrraitvASsuTY: 

By name of individual employee, or by 
expiration date. 

SAflOUAROS: 

Access is limited to Security 
Operations Personnel who have been 
dMignated as having a need-to-know by 
the Branch Chief and who have been 
given authority to aocest and 


disseminate information in accordance 
fvith the established routine uses. 

atTomoN AMO oisfosmoM: 

Forms are maintained for current 
employees until expiration, renewal or 
cancellation. Forms on current 
employees are destroyed (by shredding 
or burning) 3 months after transfer or 
termination of employment. Forms for 
retired persons are retained for 3 years. 

SYSTCM MANAGEII(S) ADOMSSS: 

Chief. Security Operations Branch. 
Room 1050, ISOO Pennsylvania Avenue. ^ 
NW.. Washington, DC 2022a 

»«OnflCATION PMOCCDUMe; 

Submit written request in accordance 
with instructions in 31 CFR Part 1. Mail 


to Chief, Disdostire Brandi, Room 501. 
Washington Building, c/o 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 



aecoMos Access paoceounc: 
See notification above. 


COMT1ST1NO PiCOMDS PMOCCOUflCB: 

See notiScationabove. 

f^coito souMca CATcooaies: 

All information contained on Form 
4074 is provided by the personnel office 
from information supplied by the 8ub}cct 
individual 

(niDoca^-aMeOfUMi tt-tS«;MlMn| 
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This section of the FED6RAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act (Pub. L 94-409) 5 U.aC 
552tXe)(3). 


CONTENTS 
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Federal Oefxisit Insurance Corpora¬ 
tion.^. 2 

Federal Reserve System..3 

Intomational Trade Commission __ 4 


1 

FEDERAL CROP INSURANCE CORPORATION 
(NOII-ai-2) 

TIME AND date: 9:45 8.m., Wednesday, 
December 2-3.1981. 

place: Room 12 a Federal Crop 
Insurance Corporation. 9435 Holmes. 
Kansas City, MO 64131. 

status: Open. 

MATTERS TO BE CONSIDERED: 

1. Oealion of two Vice Pretldenl positions. 

2. Docket on Dockets. 

3. Debt Management policy. 

4. Expansion of Soybean insurance, 
ft. Peanut policy—tentative. 

a Representation Fund. 

CONTACT PERSON FOR MORE 
INFORMATION: Peter F. Cole, Secretary, 
202-447-3325. 

Dated: November 17,1961. 

Federal Oop Insumnce Corporation. 

Peter F. Cole. 

Secretary, 

ts-inaai pu«i it>taei: \xk pmi 
aiuJNO cooc S4io-ea<M 


2 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Change in Subject Matter of 
Agency Meeting 

Pursuant to the provisions of 
subsection (e)(2] of the **Govemment in 
the Sunshine Act'* (5 U.S.C. 552b(e)(2)). 
notice is hereby given that the following 
matter is expected to be added to the 
"Summary Agenda" for consideration at 
the open meeting of the Corporation's 
Board of Directors to be held at 2:00 p.m. 
on Monday. November 23.1981: 

Memorandum and Resolution re: 
Amendments to Part 329 of the 
Corporation’s rules and regulations, 
entitled “Interest on Deposits,** which 
would permit insured nonmember banks to 
operate internaUonal banking facilities 
(IBFs) in the same manner as other 
depository institutions. 

No earlier notice of the change In the 
subject matter of the meeting was 
practicable. 

Dated: November 17.1981. 

Federal Deposit Insurance (Corporation. 

Hoyle L Robinson. 

ExeaiUve Secretary. 

t8-t79S-ai PM 11-lS-ai: tl:27 ami 
BILUNQ coot S714-4V4I 


3 

FEDERAL RESERVE SYSTEM 

TIME AND DATE: 10 B jn.. Wednesday. 
November 25.1961. 

PLACE: 20th Street and Constitution 
Avenue. N.W., Washington. D.C. 20551. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Appointment of new members lo the 
Consumer Advisory Council. 


2. Personnel actions (appointments, 
promotions, assignments, reattignmenls, and 
salary actions) involving individual Federal 
Reserve System employees. 

3. Any items carried forward from a 
previously armounced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board (202) 452-3204. 

Dated: November 17.1961. 

James McAfee. 

Assistant Secretary of the Board, 

|S-1740-ei PM 11>1S-ai4 9J0 sa) 

■iLUNO oooe ssie-oi-M 


4 

INTERNATIONAL TRADE COMMISSION 
"FEDERAL REQISTER** CfTATlON Of 
PREVIOUS ANNOUNCEMENT: Sunshine No. 
1727. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 10 a.m„ Tuesday, 
November 24.1981. 

CHANGES IN THE MEETING: Correction of 
previously announced time and date. 

The notice for the meeting the week of 
November 23,1981. Incorrectly staled that 
the meeting would be held on Tuesday. 
November 24.1981. beginning at 10:00 a.in. 
The correct date and time should have 
been Monday. November 23,1681, 
beginning at a-COp^n. There are no other 
changes to the agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason. 
Secretary, (202) 523-0161. 

IB-mr-fi PM n-ts-si. tse «m) 

BOXINO cooc 7020-ar-N 
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Part II 

Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration. Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, In 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments whi^ are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis>Bacon Act of 
March 3.1931. as amended (46 Stat 
1494, as amended. 40 U.S.C 276a) and of 
other Federal statutes referred to In 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor*s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Seoetary of Labor under the Davis* 
Bacon Act: and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755,8756). llie prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance %vith the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 


determination frequently and in large 
volume causes procedures to be 
Impractical and contrary to the public 
Interest 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accor danc e with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
toeether with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
%vithin the geographic area Indicated as 
required by an applicable F edera l 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
1^ the i^nimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning dianges in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issu^ 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis*Bacon Act of 
March 3,1931, as amended (46 Stat 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (Including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which arc 
dependent upon determination by the 
Sectary of Labor under the Davis- 
Bacon Act and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 


work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register ^ 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encourag^ to submit wage rate 
Information for consideration by the 
Department. Further information and 
self*explanatory forms for the purpose 
of submitting this data may be obtained 
by %vritlng to the U.S. Department of 
Labor, Employment Standards 
Administration. Wage and Hour 
Division. Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations. Washington, D.C 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed In 5 
US.C 553 has been set forth in the 
original General Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 
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Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 

FMi RJK>>10S1 (FLS1-1313) - Aiy 7. 1M0 

Signed at Washington, D.C this 13th day of 
November 1961. 

Dorothy P. Come, 

Assfstani Adminintrator, Wage and Hour 
Division, 

atLUMG COOe 4f 
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DEPARTMENT OF LABOR 

Mine Safety and Health Administration 

30 CFR Parts 55, 56, and 57 

Metal and Nonmetal Mining and Milling 
Operations; Safety and Health 
Standards; Advance Notice of 
Proposed Rulen\aking 

aoency: Mine Safety and Health 
Administration, Labor. 
action: Advance notice of proposed 
rulemaking 

SUMMARY: This notice announces the 
Mine Safety and Health 
Administration's (MSHA) initial 
priorities for its comprehensive 
standards review of Parts 55, 56. and 57 
of Title 30 Code of Federal Regulations 
(CFR) covering metal and nonmetal 
mining and milling operations. The 
notice also announces the agency's 
intention to hold informal conferences 
open to the public throughout the 
country regarding those standards 
initially selected for regulatory relief 
and reevaluation. 

FOR FURTHER INFORMATION CONTACT. 
Patricia W. SUvey, Acting Director. 
Office of Standaids. Regulations and 
Variances. MSHA, Room 631.4015 
Wilson Boulevard. Arlington. Virginia 
22203. phone (703) 235-1910. 
SUPPLEMENTARY INFORMATION: 
Consistent with Executive Order 12291 
cind related legislative and 
Departmental initiatives. MSHA's 
standards review project is designed 
primarily to improve its existing 
Standards and further the goals of 
regulatory relief. It involves a 
comprehensive rocvaluation of the 
safety and health .standards for metal 
and nonmetal mining and milling 
operations set forth in 30 CFR Parts 55. 
56. and 57. In its review. MSHA will 
(xinstder reducing unnecessary reporting 
and recordkeeping requirements. 
(Icfletiiig irrelevant standards, and 
consolidating existing standards. MSHA 
will also seek to improve the standards 
by updating, clarifying and reorganizing 
I hem. where appropriate. 

On .March 25. 1960. MSHA published 
an Advance Notice of Proposed 
Rulemaking In the Federal Register [45 
FR 19287) inviting the metal and 
nunmetal mining community and the 
public to participate in this standards 
review project to determine the 


applicability and effectiveness of its 
regulations. A comment period was 
established and extended to August 5, 
1980 (45 FR 38087], to enable full and 
early public participation. Over 100 
commenters submitted many 
constructive recommendations and 
suggestions for improving MSHA's 
existing standards. These comments 
have been extremely helpful to the 
agency by assisting in the establishment 
of priorities and focusing the re\iew to 
enhance the goals of regulatory relief 
and improvement. MSHA has 
established safety and health standards 
development committees to carefully 
review existing standards and evaluate 
public comment. 

In addition to public comments and 
internal agency input, seven other 
information sources have been used to 
make preliminary evaluations of 
MSHA's existing standards. The 
information sources included: 

1. Decisions of Administrative Law 
judges and the Federal Mine Safety and 
Health Commission: 

2. Fatality reports: 

3. Program directives and policy 
memoranda: 

4. Petitions for modificotions: 

5. Incorporations of consensus 
standards by reference; 

6. Citations and Orders; and 

7. Comments from Vice President's 
Regulatory Relief Task Force. 

On the basis of an analysis of the 
information available to the ageny and 
other policy considerations, the 
Assistant Secretary has established the 
following initial priorities for standards 
review listed in order of sequence 
within 30 CFR Parts 55/56/57: 

—Section .3 (Ground Control) 

—Section .4 (Fire Prevention) 

—Section .5 (Air Quality) 

—Section .6 (Explosives) 

—Section .9 (Loading. Hauling. 

Dumping) 

—Section .12 (Electricity) 

—Section .14 (Fx^uipment. Material 

Storage and Handling) 

—Section .21 (Gassy Mines] 

A.h the next step in this review 
process, the appropriate standards 
development committees will hold 
informal open conferences to provide 
greater opportunity for public input and 
participation on specific issues and 
regulatory concepts. Notices of the 
individual open conferences will be 
published In the Federal Register at a 


later date. The notices will include 
specific issues for discussion and other 
pertinent information. Following these 
open conferences, the committees will 
develop draft proposals of re\isGd 
standards. After review by the Assistant 
Secretary and other appropriate officials 
wfthin the Department proposed rules 
will be published in the Federal 
Register Full public hearings will be 
held pursuant to the Federal Mine 
Safety and Health Act, if specifically 
requested. After evaluation of all 
testimony and comments received, final 
rules will then be published. In issuing 
its final rules. MSHA will make every 
attempt to be responsive to the concerns 
of the metal and nonmetal mining 
community and advance the objectives 
of regulatory relief, while retaining the 
necessary protections for effective miner 
safety and health. 

As part of this review. MSHA is also 
collecting data in accordance with the 
rulemaking requirements of Executive 
Order 12291 (February 17,1961), the 
Regulatory Flexibility Act (5 U.S.C. 
Section 601) and the Paperwork 
Reduction Act of 1900 (44 U.S.C. 

3501). A regulatory analysis as 
appropriate under Executive Order 
12291 will be undertaken for each 
rulemaking. 

To assure that the above regulatory 
requirements are fully considered, the 
public will l)e given hirther opportunities 
to comment and submit data on those 
standards which could impose 
unnecessary costs, duplicate or overlap 
recordkeeping and reporting 
requirements of other Federal agencies, 
or adversely impact on small businesses 
or organizations. In addition, the public 
will be asked to submit alternative 
compliartde provisions. W'here 
appropriate, which may reduce 
regulatory burdens without jeopardizing 
the safety and health of miners. 

MSHA has benefitted greatly from 
public comments regarding problem 
areas associated with its existing 
standards, and as it pursues the goals of 
regulatory relief, the agency will 
continue to encourage the participation 
of the mining community. 

Dated: November 16,1981. 

Ford B. Ford. 

AMSfstant Secretary for Mine Safety and 
Health, 

pii Ooc. n-^san rood t:4S ajkI 

8IUJNO COOC 4StS-4J-M 






■T t. 


:^r. 


<1 








ic*f' 


'WMi 




r^’ 


''>l4k:l 




' vU 


i#lf3tr,j|''‘ 


>3^1 










r'Wt r •Jlf^lKs^ 


=tlwW' 




Vi. 


.lit? 


M'l 








r »- 


M 




'«^il 


■'ji^b^^/' 


•S!; 


tinH*-! 


DM *f 


»:; f 








■>2rv_>MMBD«Li t 


fifl 








f 


lUT 




lINi' 


MlW^ 








*f*»i:c**j 


'^4€t 












V«MiK4m 


f^i 






■tfiui'e 






f|i?3 


aft^*S4 


,ri*4^«[^^ fS 




Fk.,^*;' 




[i^t^ ^"^4' 


JcaiL 

I' ‘:3 


iJ4^ 




iX* 4 

y^- j'. 




(MfirlKt* 


Lhl 


i^fTSS^wSsa 

*%>»«• wv ■ ■«: 

'■'6* »'* 

V D'S ' V S- 


)li£i|^^ 






m 










5>--' 


It 


r^ -Jj 


V ■"■»- « i i 


I ^ .• 



















Friday 

November 20, 1981 


Part IV 


Department of 
Housing and Urban 
Development 


Office of Assistant Secretary for 
Community Planning and Development 


Community Block Grants: State’s 
Program 



























57256 


Federal Register / VoL 46, No> 224 / Friday, November 20,1981 / Rules and Regulations 


DEPARTMEKT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Aesistant Secretary for 
Community Planning and 
Development 

24 CFR Part 570 
[Docket Na R-ai-e40) 

Community Development Block 
Grants: State's Program 

agency: Department of Housing and 
Urban Development (HUD]« 

ACTfON: Interim Rule. 

summary: This interim rule establishes 
policies and procedures for the State 
Community Development Block Grant 
(CDBG) Program. Under the State*s 
Program, each State may elect to 
administer the CDBG funds for its 
nonentitlement areas. The statute which 
authorizes the State's Program and these 
regulations allow States a great degree 
of flexibility to design their method of 
distributing funds and to establish the 
policies and procedures for their 
programs. 

dates: Effective date: Upon expiration 
of first period of 30 calendar days of 
continuous sessions of Congress after 
publication, subject to waiver. Further 
notice of the effectiveness of this interim 
rule will be published in the Federal 
Register. 

Comments Due Date: January 19,1982. 
ADDRESS: Interested persons should 
submit written comments on or before 
the comment due date to the Rules 
Docket Clerk. Office of General Counsel 
Department of Housing and Urban 
Development Room 5218,451 7th Street 
SW., Washington, D.C. 20410. Each 
comment should include the 
commentor's name and address and 
must refer to the docket number 
indicated in the heading above. A copy 
of each comment will be available for 
public inspection during regular 
business hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Jody Ann Cook Benjamin, Small Cities 
Division, Office of Community Planning 
and Development Washington, D.C 
20410: telephone (202) 755-6322. (This is 
not a toll free number.) 

SUPPLEMENTAHY INFORMATION: Although 
the Housing and Community 
Development Act of 1974 has provided 
since its inception for discretionary 
block grants to smaller communities, the 
Omnibus Budget Reconciliation Act of 
1981 made a fundamental change to 
transfer power and decisionmaking in 
making such grants to States. Under the 
1981 amendments to the community 


development block grant legislation, 
each State now has the option to 
administer the block grant hmds for all 
its nonentitlement areas. In States whidi 
elect to administer the program, the 
State will replace HUD under new 
Subpart I of Community Development 
Block Grants regulations (Part 570). and 
the regulations at Subpart F governing 
the Small Cities Program ad^nistered 
by HUD will not apply. 

These regulations maximize the 
legislative thrust to provide States 
sufficient flexibility in administering the 
program. Accordin^y, the regulations do 
not contain the programmatic detail or 
delineated requirements applicable 
elsewhere in Part 570 to entitlement 
communities, the HUD-admlnistered 
Small Gties Program, or to the 
Secretary's discretionary fund. For 
example, the r^ulations specifically 
follow the statutory requirement that 
each funded activity benefit low* and 
moderate-income families, aid in the 
prevention or elimination of slums or 
blighL or meet other community 
development needs having a particular 
urgency because existing conditions 
pose a serious and immolate threat to 
the health or welfare of the community 
where other financial resources are not 
available to meet such needs. The 
regulations also state that within these 
criteria, eligible activities are limited to 
those listed in section l(^(a) of the Act 
However, the regulations do not overlay 
the statutory requirements with 
additional regulatory detail by 
mandating a^erence to interpretive 
guidelines utilized by HUD for the block 
grant programs administered by it such 
as is contained in Subpart C (Eligible 
Activities). In exercising his obligation 
and responsibility to review a State's 
performance, the Secretary will rive 
maximum feasible deference to the 
State's Interpretation of the statutory 
requirements consistent with the 
Secretary's obligation to enforce 
compliance with the manifest intent of 
Congress as declared in the statutory 
enactment. 

The regulation also does not contain a 
definition of the term "low- and 
moderate-income families." This term 
has never been defined in the Act itself. 
It has been defined administratively 
since 1974 in the Department's 
regulations to be equivalent to the term 
"lower income" (which appears 
separately in the Act) and to mean 
families whose incomes do not exceed 
the Section 8 housing assistance 
eligibility limits of 80 percent of median 
family income. The Department intends 
to continue utilizing that definition for 
its own purposes in administering the 
entitlement and HUD-administered 


nonentitlement block grant programs. 
The Department believes, however, that 
other definitions may be equally 
consistent with Congressional intent 
Some States may already have 
legislatively adopted definitions under 
State agency housing or community 
development programs. Whether or not 
other definitions already exist States 
administering the program have 
discretion to adopt HUD's definition or 
to fashion a definition based upon State 
conditions or determinations and 
consistent with the overriding 
Congressional intent It will be essential 
however, that States formulate 
definitions of sufficient clarity and 
utility to permit determination of 
compliance %vith the primary objectives 
of the Act 

Similarily, the Department will not 
prescribe cost principles and other 
financial management procedures 
required to be adhered to by States 
administering the program, such as are 
contained in subpart) (Grant 
Administration) of Part 570. Moreover, 
the Director of the Office of 
Management and Budget has excepted 
States administering the program from 
the requirements of Circulars A-87 (Cost 
Principles for Grants to State and Local 
Governments) and A-102 (Uniform 
Requirements for Grants to State and 
Local Governments). Instead, States 
may apply equivalent procedures of 
their own for financial management and 
control of the programs. However, 

States electing to follow the principles 
and procedures established under 
Circulars A-67 and A-102 will be 
considered in compliance %vith their 
accountability obligations under the Act. 

The regulations are designed to 
support, not supplant the responsibility 
of the State in administering its own 
program, establishing the policies and 
procedures for that program, distributing 
funds from its block grant to recipients, 
and reviewing the performance by those 
recipients. Again, ^e regulations track 
the statutory emphasis on review by the 
State of its funded units of general local 
government to determine whether they 
have satisfied the appliable performance 
criteria described in section 104(d)(1) of 
the Act The Secretary's counterpart role 
under the statute and regulations 
consists of review of the State's 
performance in timely distribution of 
funds, compliance with certifications 
regarding the requirements of the Act 
and other applicable laws, and 
necessary or appropriate reviews and 
audits by the State of its funded units of 
general local government 

The Secretary's performance review 
and audit role with respect to the State 
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program is similar to his role with 
respect to the entitlement and small 
cities programs administered by HUD. 
His p^ormance review responsibilities 
with respect to all of the programs are 
set out in a single provision of the Act 
section 104(d). In order to perceive the 
paramount importance of the Secretary's 
performance review role, it is useful to 
refer to statutory changes to the 
Community Development Block Grant 
Program enacted in 1981 legislation in 
addition to the creation of the State* 
administered program. 

A central and major change was the 
deletion of the application process for 
all grantees, entitlement and non- 
entitlement. This change derived from 
the intent of both the Administration 
and Congress to deregulate a program in 
which F^eral regulatory Intrusion had 
unnecessarily encumbered the process 
of receiving Federal funds without a 
concomitant contribution to program 
qualiW, 

In the planning of both the 
Administration and Congress, however, 
a key element in the determination to 
delete the front-end application process 
was reliance upon the back-end review 
process also already provided for In the 
statute. As emphasized in the Senate 
report: 

We are * * * convinced that the integrity of 
the program will be protected by the present 
and proposed requirements for performance 
review as opposed to application review. In 
recent years, the Department of Housing and 
Urban De\*elopment's interpretation of the 
Act has placed too much emphasis on 
application review. The HUD regional and 
area office staff has used the application 
prooesa far too fluently as a means for 
umpoting HUD's view of acceptable program 
activity on local entitles. The Committee's 
proposal re emphasizes the post grant review 
and audit process as the proper point in time 
to determine consistency and 
appropriateness of local Q) programs. Senate 
Report No. 97-87 at 3. 

Notwithstanding the importance of the 
performance review and audit 
performed by the Secretary, the 
Department, recognizing the diversity of 
program designs which may be adopted 
by States, is not attempting In these 
regulations to prescribe in detail the 
manner in which States are to report 
their activities to the Secretary. bisteacL 
the regulation requires that a State's 
annual performance report *^shall be In 
such form and contain such information 
* * * as the State shall deem 
appropriate and sufficient to provide an 
adequate basis for the determinations 
required to be made by the Secretary 
pursuant to Section 104(d)(2) of the Act" 
(S 570.497). Rather than detailed 
prescriptive record-keeping 
requirements, the States are required to 


**e8tabli8h and maintain such 
recordkeeping requirements as the State 
•hall deem appropriate in order to 
facilitate audit by the Secretary of the 
State's administration of grants pursuant 
to Section 104(d) of the Act and shall 
establish recordkeeping requirements 
for units of general local government 
receiving assistance whi^ shall be 
sufficient to facilitate such audits of 
such recipients as may be necessary or 
appropriate to determine whether they 
have carried out their activities in 
accordance with the requirements and 
the primary objectives of the Act and 
with other applicable laws" (§ 57a496). 

Special attention is directed to the 
statutory phrases contained in Section 
104(d) of the Act "in compliance with 
the requirements of this title and other 
applicable laws." Certain laws not 
referred to in the Act may be applicable 
by their own terms to activities assisted 
under the Act while other statutes are 
made applicable expressly by the Act 
itself. The State is required specifically 
under Section 104(b) of the Act to certify 
that its grant %vil] be conducted and 
administered in accordance with the 
Civil Rights Act of 1904 (Pub. L 88-352) 
and the Civil Rights Act of 1968 (Pub. L. 
60-284). In addition. Section 109 of the 
Act itself prohibits discrimination based 
on race, color, national origin, or sex 
under any program or acti^ty funded in 
whole or in part with funds made 
available under the Act By a 1981 
amendment to Section 109, the Age 
Discrimination Act of 1975 and Section 
504 of the Rehabilitation Act of 1973 
also are made applicable. 

The phrase "other applicable laws" 
refers to statutory enactments which, 
although not mentioned specifically in 
the Act are by their own terms 
applicable to activities carried out or 
assisted under the Act. In the case of 
statutes which further the purposes of 
the National Environmental Policy Act 
of 1906, the specification of such other 
laws in regulations issued by the 
Secretary is required by Section 107(f) of 
the Act itself and will ^ continued in 
regulations issued pursuant to that 
provision (currently found in 24 CFR 
Part 58). as indicated in i 570.495 of the 
regulation published herein. In the cases 
of other statutes, the Department 
currently is examining the question of 
their application by their own terms 
and, if applicable, the respective 
responsibilities of the Department, 
States, and grant recipients that flow 
from such applicability. 

In order to provide guidance to States 
on the foregoing question, the 
Department will amend this rule upon 
completion of its examination. In 
addition, the Department will be 


responsive to requests from States for 
technical advice during the transition 
period. 

This rule was not listed in the 
Department's Semi-annual Agenda of 
Regulations published pursuant to 
Executive Order 12291 on August 17, 

1981 (46 FR 41706). 

The State's Program is listed in the 
Catalog of Federal Domestic Assistance 
under 14.228, Community Development 
Block Grants/State’s Program. OMB 
Circular A-95 does not apply to the 
State's Program. 

The Secretary has determined that 
prior notice and public comment would 
be impracticable and contrary to the 
public interest and that good cause 
exists for making this rule effective as 
soon as possible because— 

(1) The rule implements the 1681 
amendments, effective October 1,1981, 
for transfer of responsibilities and 
authority to the States. 

(2) Publishing a proposed rule would 
considerably delay States which are 
ready to Initiate their programs. 

(3) A delay in making the rule 
effective will delay access to Fiscal Year 

1982 CDBC funds by units of general 
local government in ail nonentitlement 
areas until late in the fiscal year or early 
in the next fiscal year. 

(4) In establishing only a minimal 
Federal role, the regulation is limited, in 
major part, to implementing 
Congressional direction. 

Accordingly, this regulation is being 
published as an interim rule to become 
effective at the earliest date permitted 
by law. The Secretary has determined 
that, for the reasons stated above, good 
cause exists for exempting the interim 
rule from the 30-day delay in 
effectiveness provided in the 
Administrative Procedure Act 5 U.S.C 
553(d). However. Section 7(o)(3) of the 
Department of HUD Act (42 U.S.C. 
3535(o)(3)) provides for a delay In 
effectiveness for a period of 30 calendar 
days of continuous session of Con^ss 
after publication, unless waived by the 
Chairmen and Ranking Minority 
Members of the Senate Committee on 
Banking, Housing and Urban Affairs and 
the House Committee on Banking, 
Finance and Urban Affairs. 

Under current expectations as to 
Congressional adjournment the 
requirement of a period of 30 days of 
continuous session will not be able to be 
satisfied during the current session of 
Congress but can only be satisfied 
during the Second Session commencing 
in January 1982. The Secretary has 
requested the appropriate waivers by 
the Chairmen and Ranking Minority 
Members but at the time of publication 
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of this interim rule, it is not known 
whether or when such waivers will be 
granted. Under Section 7(o)(5) of the 
Department of HUD Act, ‘‘Congressional 
inaction on any rule or regulation shall 
not be deemed an expression of 
approval of the rule or regulation 
involved.^* The foregoing provision 
refers to inaction on joint resolution of 
disapproval or other legislation which is 
intended to modi^ or invalidate the rule 
or regulation or any portion thereof, and 
the principle that such inaction does not 
imply Congressional approval applies, a 
foriioru to a waiver of the nature 
requested by the Secretary. 

Under any circumstances, further 
notice of the effective date of this 
interim rule will be published in the 
Federal Register. 

The Department also is soliciting 
comments from the public prior to 
issuing a final rule. All comments 
received prior to conclusion of the 60- 
day comment period will be considered 
by the Department in preparation of the 
final rule. 

Pursuant to Section 60S(b) of the 
Regulatory Flexibility Act, the 
undersigned certifies that the rule does 
not have a slgniHcant economic impact 
on a substantial number of small 
entities. 

This rule does not constitute a “major 
rule*' as that term is defined in Section 
1(b) of Executive Order 12291 on Federal 
Regulation. Analysis of the rule 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more: (2) cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment. Investment, 
productivity, innovation, or on the 
ability of United States-based 
enterpHses to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Depoilment has determined that 
an environmental impact statement is 
not required with respect to this rule. A 
copy of the Finding of No Significant 
Impact is on file and available for 
inspection in the Office of the Rules 
Docket Gerk. 

PART 27(>-COMIilUNITY 
DEVELOPMENT BLOCK GRANTS 

Accordin^y, 24 CFR Part 570 Subpart 
I. which was formerly reserved, is added 
to read as follows: 


SUBPART l-8TATE*S PROGRAM: 
STATE ADMINISTRATION OF CDBG 
NONENTITLEMENT FUNDS 

Sac 

S7a4as Ceoeral 
57a48e Primary Oieclivea: Stale 
Responsibilities. 

57a490 Submissioa Requirements. 

57a491 Prior Multiyear Commitments. 
570.492 State Matching Funds. 

570483 Administrative Costs. 

570.494 Grant Payments; Program Income. 

570.495 Environmental RespooBibillties. 
570406 Recordkeeping. 

570497 Performanoe Sports. 

570408 Review and Audit Response. 

570499 Remedies After Hearing 
Authority: Title L Housing and Community 
Development Act of 1974. as amended (42 
U.S.C 5301 el seq.k sec 7(d). Department of 
Housing and Urban DeveiopmenI Act as 
amended (42 U.8.C 3S39(d)) 

Subpart I—8tat9*6 Program: State 
Administration of C06G 
Nonentitlament Funds 

(670.468 General. 

This subpart describes policies and 
procedures applicable to States which 
elec:! to receive Community 
Development Block Grant funds for 
distribution to units of general local 
government in the State's 
nonentitlement areas pursuant to 
Section 10e(d) of the Housing and 
Community Development Act of 1974, as 
amended. 

{S704S9 Primary ohjecUves; SUte 
responsibilities. 

(a) Primary Ob/ecUves. Section 101(c) 
of the Act establishes as its primary 
objective “the development of viable 
urban communities, by providing decent 
housing and a suitable living 
cnvironmenL and expanding economic 
opportunities, principally for persons of 
low and moderate income.** lliis overall 
objective is achieved through the 
undertaking of eligible activities each of 
which carries out one or more of the 
three broad national objectives set out 
in Section 104(b)(3) of the Act of 
benefitting low- axid moderate-income 
familier, aiding in the prevention or 
elimination of slums or blight; or 
meeting other community development 
needs having a particular urgency 
because existing conditions pose a 
serious and immediate threat to the 
health or welfare of the community 
where other financial resources are not 
available to meet such needs. The 
definition by States of “low- and 
moderate-income families'* may be 
based upon Federal standards or upon 
State conditions or determinations 
consistent with the intent and objectives 
of the Act. Within the foregoing criteria. 


activities of units of general local 
government which may be assisted by 
funds distributed by States pursuant to 
this Subpart are those listed in Section 
105(a) of the Act. 

(b) State Responsibiiities- Primary 
and direct responsibility for overall 
administration of funds distributed 
pursuant to this subpart is vested in the 
State. States are free to develop 
purposes and procedures for distributing 
funds as Slate and local priorities 
dictate, subject to the primary objectives 
and other requirements of the Act. In 
exercising his obligation and 
responsibility to review a State's 
performance, the Secretary will give 
maximum feasible deference to Oie 
State's tnterpretadon of the statutory 
requirements consistent with the 
Secretary's obligation to enforce 
compliance %vith the manifest intent of 
Congress as declared in the Act. 

{ 570.490 Submission requirements. 

(a) Election to Receive Funds. A State 
shall elect to distribute amounts 
allocated for nonentitlement areas in 
such State by its submission to the 
Secretary, during the month of July 
before the beginning of each Federal 
fiscal year (October 1—September 30) In 
which the State elects to administer 
such funds, of the certifications by the 
Governor specified in Section 
106(d)(2)(C)(iHih) of the Act For 
Federal Hscal Year 1982, however, the 
State shall submit such certifications 
within 60 days of the effective date of 
these regulations. 

(b) PinoJ Statement and 
Certipcations. Before March 31 during 
each Federal fiscal year In which the 
State elects to administer the CDBG 
funds for its nonentitlement areas, the 
State shall submit to the Secretary: 

(1) The Certification by the Governor 
spedfied in Section 106(d)(2)(C)(iv) of 

Act; 

(2) The certifications specified In 
Section 104(b) of the Act: and 

(3) The final statement described in 
Section 104(a)(1) of the Act 

For Federal Fiscal Year 1982. however, 
the State shall submit such certifications 
and final statement within IBO days of 
the effective dale of these regulations. 

(c) Certipcations, In the absense of 
independent evidence (which may. but 
need not be, derived from performance 
reviews and audits performed by the 
Secretary pursuant to Section 104(d)(2) 
of the Act) which lends to diallcnge in a 
substantial manner the certifications 
made by the State, such certifications 
will be deemed satisfactory to the 
Secretary if made in compliance with 
the statutory requirement. If such 
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independent evidence is available to the 
Secretary, however, the Secretary may 
require such further information or 
assurances to be submitted by the State 
as the Secretary may consider 
warranted or necessary in order to find 
the State’s certifications satisfactory. 

(d) Failure to Submit The State’s 
failure to make the submissions required 
by paragraphs (a) and (b) of this section 
by the dates specified shall constitute 
the State’s election not to receive and 
distribute amounts allocated for its 
nonentitlement areas for the applicable 
fiscal year. 

{ 570.491 PrkK multiyear commltmefita. 

Each State administering an 
allocation for nonontitlement areas shall 
provide, in its method of distribution, for 
the funding of multiyear grant 
commitments made by HUD to units of 
general local government in 
nonentitlemcnt areas pursuant to 
Subpart P in Federal Fiscal Years 1980 
and 1981, if such units of general local 
government request the State to honor 
such funding commitments and unless 
the Secretary shall determine that any 
such recipient has not performed 
adequately with respect to funds 
previously distributed by HUD under 
such commitment (or unless the State 
shall make such determination with 
respect to funds previously distributed 
by the State when honoring a prior 
multiyear commitment pursuant to this 
section). HUD shall remain responsible 
for administration of funds distributed 
by HUD under multiyear commitments, 
and the State shall be responsible for 
the administration of funds distributed 
by the State when honoring a prior 
multiyear commitment pursuant to this 
lu^ction. 

1 570.492 State Matching Funds. 

Pursuant to its certification specified 
in Section 106(d)(2)(C)(iii) of the Act, the 
State is required to provide, out of Stale 
resources, funds for community 
development activities in 
nonentitlement areas in an amount 
which is at least 10 percent of the ODBC 
funds allocated for use in the State’s 
nonentitlement areas. For the purpose of 
determining compliance with such 
certification: 

(a) *^tate resources” will be deemed 
to include State operating 
appropriations or proceeds of Slate 
general obligation or revenue bonds 
expended in nonentitlement areas. Such 
State funds may be used for ongoing 
State programs or activities: they need 
not be derived from special 
appropriations or bonds specifically 
designed to meet this ten percent match 
requirement. Funds may be provided in 


the form of grants, loans, direct State 
expenditures, or other forms of 
assistance. 

(b) ’’Community development 
activities” need not relate directly to 
activities undertaken with the State's 
allocation nor be in the communities 
which receive CDBG nonentitlement 
funds. Activities may include, but are 
not limited to. activities undertaken for 
the improvement of distressed areas or 
for the benefits of low- and moderate- 
income households, and may be 
activities eligible under Section 105 of 
the Act, as well as housing and 
community development activities not 
eligible under the Act, such as 
construction of new housing and rental 
subsidies. "Community development 
activities” does not include Slate 
administration of CDBG funds. 

(c) Activities may be undertaken by 
the Stale, units of general local 

g overnment, or by other entities selected 
y the State, but must be paid for from 
the State's own funds. 

S S70.493 Administrative Costs. 

Administrative costs paid or 
reimbursed from CDBG funds pursuant 
to Section 106(d)(3)(A) of the Act may 
include any administrative costs, direct 
and indirect, related to preparing for or 
carrying out the State's program. Grants 
provided under Section 107 of the Act 
may not be used for administrative costs 
required to be paid from the State’s own 
resources. 

i 570.494 Grant Payments; Program 
Income. 

(a) Payments, Payments will be made 
by electronic funds transfer whenever 
possible, letter of credit, or other means, 
pursuant to grant agreements as 
required by the Federal Grant and 
Cooperative Agreement Act of 1977 (41 
U.S.C. 501 et seq.) and In compliance 
with the Intergovernmental Croperation 
Act (42 U.S.C 4201 et seq.) and Treasury 
Circular No. 1075 (31 CFR Part 205). 
States will utilize appropriate 
procedures to minimize the time 
elapsing between the transfer of funds 
by the Treasury to the State and the 
disbursement of funds by the State to 
recipients. 

(b) Program Income. (1) To the 
maximum feasible extent, the State shall 
disburse to units of general local 
government any program income it 
receives prior to making additional 
draws from the Treasury, 

(2) The State may require recipients to 
return program income to the State. 
These fun^ may be derived from 
reimbursements to and interest from a 
recipient’s loan program, proceeds from 
the disposition of real property, and 


proceeds from special assessments, to 
the extent the costs were Initially paid 
with CDBG funds. 

(3) To the maximum feasible extent, 
the State shall require each recipient to 
disburse its program income not 
required to returned to the State prior 
to requesting additional funds from the 
State to finance its CDBG-fundod 
activities. 

(4) Interest earned by units of general 
local government on funds distributed 
pursuant to this subpart, prior to 
disbursement, is not program income 
and must be returned to the Treasury. 
However, the State shall not be held 
accountable for interest earned on 
grants for which payments are made in 
accordance %vith paragraph (a) of this 
section, pending ^sbursement for 
program purposes. 

( S70.49S EfTvtronmental rsspoosIbMItlss. 

The State shall assume such 
responsibilities for environmental 
review, decisionmaking, and action (and 
shall require the assumption of such 
responsibilities by units of general local 
government receiving CDBG funds from 
the State under this Subpart) as shall be 
specified and required in relations 
issued by the Sectary pursuant to 
Section 104(f) of the Act 

{570.496 Recordkeeping. 

Each State administering grants under 
this Subpart shall establish and 
maintain such recordkeeping 
requirements as the State shall deem 
appropriate in order to facilitate review 
and audit by the Secretary of the State’s 
administration of grants pursuant to 
Section 104(d) of the Act and shall 
establish recordkeeping requirements 
for units of general local government 
receiving assistance whi^ shat] be 
sufficient to facilitate such reviews and 
audits of such recipients as may be 
necessary or appropriate to determine 
whether they have carried out their 
activities in accordance with the 
requirements and the primary objectivos 
of the Act and with ouier applicable 
laws. Representatives of the Secretary, 
the Inspector General, and the General 
Accounting Office shall have access to 
all books, accounts, records, reports, 
files, and other papers, things, or 
property belonging to or in use by States 
and such recipients pertaining to the 
administration of grants and receipt of 
assistance under this subpart and 
necessary to facilitate su^ audits. 

§ 570.497 Performance reports. 

Each State administering grants under 
this subpart shall submit to the 
Secretary a performance report as 
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required by Section 1(M(d) of the Act 
Such report shall be in such form and 
contain such information (including the 
assessment required by Section 104(d) of 
the Act) as the State shall deem 
appropriate and sufficient to provide an 
adequate basis for the determinations 
required to be made by the Secretary 
pursuant to Section 104(d)(2) of the Act. 
If the Secretary determines that the 
State*s performance report falls 
substantially short of providing an 
adequate basis for su^ determinations, 
the ^cretary may require the State to 
provide such additional information as 
the Secretary fmds necessary for such 
purpose. The State shall submit its 
Initial performance report regarding its 
administration of a fiscal year's 
allocation not earlier than nine nor more 
than 15 months after its initial receipt of 
funds under the applicable fiscal year*8 
allocation and shall supplement such 
report annually, not later than October 1 
of the following fiscal year, until all 
funds from such year's allocation have 
been expended by the recipients and the 
State has completed its reviews and 
audits of the units of general local 
government with respect to such fiscal 
year referred to in S^tion 104(d)(2) of 
the Act. 

{ 570.4S8 Review and audit response. 

If the Secretary's review and audit 
pursuant to Section 104(d)(2) of the Act 
results in any negative determination, 
the Secretary may lake one or more of 
the following actions as the Secretary 
deems appropriate In order to prevent a 
continuation of the deficiency; mitigate, 
to the extent possible, the adverse 
effects or consequences of the 
deffciency; or prevent a recurrence of 
the deficiency: 

(a) Request the State to submit 
additional information pertinent to the 
negative determinations and the State's 
proposals for corrective action: 

(b) Issue a letter of warning that 
advises the State of the deficiency and 
puts the State on notice that more 
serious sanctions will be imposed if the 
deficiency is not corrected or is 
repeated: advise the State that a 
certification will no longer be 
acceptable and that additional 
information or assurances will be 
required; 

(c) Advise the State to suspend 
disbursement of funds for a questioned 
activity or to a recipient whose 
activities are determined to have not 
satisfied the applicable performance 
criteria described in Section 104(d](l] of 
the Act: 

(d) Advise the State to reimburse its 
program account or letter of credit in 
any amounts improperly expended; 


(e) In the case of a determination that 
a State or recipient has failed to comply 
with the requirements of Section 109(a) 
of the Act, take the actions authorized 
by Section 109(b) of the Act: 

(f) In the case of a determination that 
the State or any recipient has failed to 
comply substantially with any provision 
of the Act, refer the matter to the 
Attorney General of the United States 
pursuant to Section 111(b)(1) of the Act 
with a recommendation that an 
appropriate dvil action be instituted; 

(g) Condition the use of funds bom a 
succeeding fiscal year's allocation upon 
appropriate corrective action by the 
State. When the use of funds is 
conditioned, the Secretary shall specify 
the reasons for the conditions and the 
actions necessary to satisfy such 
conditions. 

S 570.499 Remediet aRer hearing. 

(a) General. Action pursuant to this 
section will be taken only after at least 
one of the corrective or remedial actions 
specified in { 570.498 has been taken, 
and only then if the recipient has not 
made an appropriate and timely 
response. Uiitialion of procedures 
toward a sanction pursuant to this 
section will be undertaken only after the 
State has been notified and given an 
opportunity within a prescribed lime for 
an informal consiiltation regarding the 
proposed action. 

(b) Remedies- If the Secretary finds 
after reasonable notice and opportunity 
for hearing that a State or unit of genei^ 
local government receiving assistance 
under this subpart has failed to comply 
substantially with any provision of the 
Act. the Secretary, until he is satisfied 
that there is no longer any such failure 
to complv shall: 

(1) Make appropriate adjustments in 
the amount of the annual grants; 

(2) With respect to assistance made 
available to units of general local 
government, adjust reduce, or withdraw 
such assistance, or take other actions as 
appropriate, except that funds already 
expended on eligible activities under the 
Act shall not be recaptured or deducted 
from future assistance to such units of 
genera) local government; 

(3) Terminate payments to the State, 
or direct that the State terminate 
payments to a unit of general local 
government; 

(4) Reduce payments to the State, or 
direct that the State reduce payments to 
a unit of general local government by 
an amount equal to the amount of such 
payments which were not expended in 
accordance %vith the Act; or 

(5) Limit the availability of payments 
to programs, projects, or acti\ritics not 
affected by such failure to comply: 


Provided, however. That the Secretary 
may on due notice suspend payments at 
any time after the issuance of a notice of 
opportunity for hearing pursuant to 
paragraph (c)(1) of this section, pending 
such hearing and a final decision, to the 
extent the ^cretary determines such 
action necessary to preclude the further 
expenditure of funds for activities 
affected by such failure to comply. 

(c) Proceedings When the Secretary 
proposes to take action pursuant to this 
section, the respondent in the 
proceedings will be the State. At the 
option of the Secretary, a unit of general 
local government may also be made a 
respondent. These procedures are to be 
followed prior to imposition of a 
sanction described in paragraph (b): 

(1) Notice of Opportunity for Hearing- 
The Secretary shall notify the 
respondent in writing of the proposed 
action and of the opportunity for a 
hearing. The notice shall: 

(1) Specify, in a manner which is 
adequate to allow the respondent to 
prepare its response, allegations with 
respect to a failure to comply 
substantially %vith a provision of the 
Act; 

(ii) State that the hearing procedures 
are governed by these rules; 

(iU) State that a hearing may be 
requested within 10 days from receipt of 
the notice and the name, address and 
telephone number of the person to 
whom any request for bearing is to be 
addressed; 

(iv) Specify the action which the 
Secretary proposes to take and that the 
authority for this action is section 104(d) 
or llt(a) of the Act; 

(v) State that If respondent fails to 
request a hearing within the time 
s(>eclRed a decision by default will be 
rendered against the respondent; and 

(vi) Be sent to the respondent by 
certiffed mail, return receipt requested. 

(2) Initiation of Hearing. The 
respondent shall be allowed at least 10 
days from receipt of the notice within 
which to notify IfUD of its request for a 
hearing. If no request is received within 
the time specified, the Secretary may 
proceed to make a Bnding on the issue 
of compliance with the Act and to take 
the proposed action. 

(3) Administrative Low Judge. 
Proceedings conducted under these rules 
shall be presided over by an 
Administrative Law Judge (ALf). 
appointed as provided by section 11 of 
the Administrative Procedures Act (5 
U.S.C. 3105). The case shall be referred 
to the AL] by the Secretary at the time a 
hearing Is requested. The AL) shall 
promptly notify the parties of the time 
and place at which the hearing will be 
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held. The ALJ shall conduct a fair and 
impartial hearing and take all action 
necessary to avoid delay in the 
disposition of proceedings and to 
maintain order. The AL] shall have all 
powers necessary to those ends, 
including but not limited to the power 

(i) To administer oaths and 
affirmations; 

(it) To issue subpoenas as authorized 
by law; 

(iii) To rule upon offers of proof and 
receive relevant evidence; 

(iv) To order or limit discovery prior 
to the hearing as the interests of justice 
may require; 

(v) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(vi) To hold conferences for the 
settlement or simplification of the issues 
by consent of the parties; 

(vii) To consider and rule upon all 
procedural and other motions 
appropriate in adjudicative proceedings; 
and 

(viii] To make and file initial 
determinations. 

(4) Ex Parte Communications. An ex 
parte communications is any 
communication with an ALJ. direct or 
indirect, oral or written, concerning the 
merits or procedures of any pending 
proceeding which is made by a party in 
the absence of any other party. Ex parte 
communications are prohibited except 
where the purpose and content of the 
communication have been disclosed in 
advance or simultaneously to all parties, 
or the communication is a request for 
information concerning the status of the 
case. Any ALJ who receives an ex parte 
communication which the AL] knows or 
has reason to believe is unauthorized 
shall promptly place the communication, 
or its substance, in all files and shall 
famish copies to all parties. 
Unauthorized ex parte communications 
shall not be taken into consideration in 
deciding arty matter in issue. 

(5) 77ie Hearing. All parties shall have 
the right to be represented at the hearing 
by counsel. The AL) shall conduct the 
proceedings in on expeditious manner 
while allowing the parties to present all 


oral and written evidence which tends 
to support their respective positions, but 
the AL) shall exclude irrelevant, 
immaterial or unduly repetitious 
evidence. The Department has the 
burden of proof in showing by a 
preponderance of the evidence that the 
respondent failed to comply 
substantially with a provision of the 
Act. Each party shall be allowed to 
cross-examine adverse witnesses and to 
rebut and comment upon evidence 
presented by the other party. Evidence 
which is irrelevant. Iminateriai or 
unduly repetitious shall be excluded by 
the AL). Hearings shall be open to the 
public. So far as the orderly conduct of 
the hearing permits, interested persons 
other than the parties may appear and 
participate in the hearing. 

(6) Transcripts. Hearings shall be 
recorded and transcribed only by a 
reporter under the supervision of the 
AL). The original transcript shall be a 
part of the record and shall constitute 
the sole official transcript Respondents 
and the public, at their own expense, 
may obtain copies of the transcript 

(7) The ALys Dedsion. At the 
conclusion of the hearing, the AL) shall 
give the parties a reasonable 
opportunity to submit proposed findings 
and conclusions and supporting reasons 
therefor. Within 25 days after the 
conclusion of the hearing, the AL) shall 
prepare a written dedsion which 
includes a statement of findings and 
conclusions, and the reasons or basis 
therefor, on all the material issues of 
fact, law or discretion presented on the 
record and the appropriate sanction or 
denial thereof. The decision shall be 
based on consideration of the whole 
record or those parts thereof dted by a 
party and supported by and In 
accordance with the reliable, probative, 
and substantial evidence. A copy of the 
dedsion shall be furnished to the parties 
inunediately by certified mail, return 
receipt requested, and shall include a 
notice that any requests for review by 
the Secretary must be made in writing to 
the Secretary within 30 days of the 
receipt of decision. 


(8) The Record. The transcript of 
testimony and exhibits, together with 
the dedsion of the AL) and all papers 
and requests filed in the proceeding, 
constitutes the exdusive record for 
decision and, on payment of its 
reasonable cost shall be made available 
to the parties. Afier reaching his initial 
decision, the AL) shall certify to the 
complete record and forward the record 
to the Secretary. 

(9) Review by the Secretary. The 
dedsion by the AL) shall constitute the 
final decision of the Secretary unless, 
within 30 days after the receipt of the 
dedsion, either the respondent or the 
Assistant Secretary for Community 
Planning and Development files an 
exception and request for review by the 
Secretary. The excepting party must 
transmit simultaneously to the Secretary 
and the other party the request for 
review and the bases of the party's 
exceptions to the findings of the AL). 

The other party shall be allowed 30 days 
from receipt of the exception to provide 
the Secretary and the excepting party 
with a written reply. The Secretary ^all 
then review the record of the case, 
including the exceptions and the reply. 
On the basis of such review, the 
Secretary shall issue a written 
determination, including a statement of 
the reasons or basis therefor, affirming, 
modifying or revoking the decision of 
the AL). The Secretar/s dedsion shall 
be made and transmitted to the parties 
within 00 days afier the decision of the 
AL) was furnished to the parties. 

(10) Judicial Review. The respondent 
may seek judicial review of the 
Se(^lary*s decision pursuant to section 
111(c) of the Act. 

(Title I. Housing and Community 
Development Act of 1974. as amended (42 
US.C 5301 et teq.k sec. 7(d). Department of 
Housing and Urban Development Act, as 
amend^ (42 U.S.C. 3535(d))) 

Issued at Washington. D.C, November IS, 
1901. 

Stephen). Bollinger, 

Assistant Secretary for Community Planning 
and Development. 
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AGENCY PUBUCATION ON ASStGNEO DAYS Of THE WEEK 

Tha following agerKies have agreed to publish 
all documents on two assigneddeys of the week 
(Mondey/Thurtdey or Tuesday/Friday). 

Thie it a vokmlary program. (See OFR 

NOTICE 41 FR 32014. August 6.1976.) 


HoeSey 

Tm— dify 

WvenMdey Tfeetday 

Friday 

OOT/8ECRETARY 

USOA/ASCS 

DOT/SECRETARY 

USOA/ASCS 

DOT/COAST GUARD 

USDA/FNS 

DOT/COAST GUARD 

USDA/FNS 

dOT/FAA 

USOA/REA 

DOT/FAA 

USOA/REA 

DOT/FHWA 

USOA/SCS 

DOT/FHWA 

uso/uscs 

OOT/FRA 

MSPe/OPM 

DOT/FRA 

MSP8/OPM 

DOT/MA 

LABOR 

OOT/MA 

LABOR 

DOT/NHTSA 

HHS/FDA 

DOT/NHTSA 

HHS/FOA 

DOT/RSPA 


DOT/RSPA 


OOT/SISOC 


DOT/SLSOC 


DOT/UMTA 


DOT/UMTA 



Documents normafiy scheduled for pubfl- 
cation on a day that will be a Federal 
hoUday wil be fH^)ll8hed the next work day 
following the holiday. Comments on this 
program are still invited. 


Comment s should be submitted lo the Day- 
ol-the-Week Program Coordktator. Office 
of the Federal Register. Nabonai Archives 
snd Records Service. General Services 
Administrallon. Washington. D.C 20406. 


REMINDERS 


Ust of Public Laws 

Note: No public bills which have become law were received by the 
onice of the Federal Register for indusion in today's Ust of Public 
Laws. 

Last Usting November 11,1061 







































